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Abstract

This thesis critically examines the efficacy of Kenya’s anti-corruption legal regime established
in the wake of the 2010 constitutional dispensation. It analyses the scope and scale of public
sector corruption, explores the array of anti-corruption measures adopted, and identifies the
limitations that undermine the effective realisation of the anti-corruption objectives as
envisioned in the Constitution. Key research questions include: What is the extent of public
sector corruption in Kenya? How has Kenya’s legal framework addressed corruption? To what
extent have these measures succeeded or failed in combatting corruption?

The research reveals that while Kenya has designed a robust anti-corruption framework,
including constitutionalising integrity and ethics in public life and establishing specialised anti-
corruption entities, the impact of these efforts remains limited. Loopholes in the legal
framework have led to systemic corruption that continues to undermine governance.
Specifically, the constitutional Code of Conduct lacks enforceability, rendering its ethical
provisions ineffectual. Consequently, state officers can remain unaccountable for breaches of
integrity. Drawing on Integrated Social Contract Theory (ISCT), this thesis argues that a
disconnect arises because the formal legal mandates (macro-social contracts) are not
adequately supported by the ethical norms and expectations (micro-social contracts) of public
officials.

This research contributes to academic discourse by critically evaluating Kenya’s anti-
corruption strategy through a constitutional lens, highlighting the interplay between formal
legal structures and societal norms in curbing corruption. It illuminates the strengths and
weaknesses of Kenya’s approach to corruption, providing a nuanced understanding of how
legal structures can both enable and constrain anti-corruption efforts. The study findings inform
debates on the effectiveness of constitutionalising anti-corruption mechanisms and offer
comparative insights for other countries with similar governance challenges. By proposing
concrete reforms, this thesis aims to influence future anti-corruption policy design in Kenya
and beyond.

Ultimately, this thesis highlights the urgent need for targeted legal reforms to fortify Kenya’s
anti-corruption framework and ensure accountability at the highest levels of public office.
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CHAPTER 1: INTRODUCTION
1.1 Introduction

Consensus has it that corruption is as old as mankind and that no country is immune to it.!
However, its effects vary in degree and severity from one country or region to another. What
makes corruption in Africa different is its scale and the deleterious effects it continues to have
on the continent.? Corruption undermines the legitimacy of government, democratic values,
human rights, and respect for the rule of law.® It stunts development and economic growth,
discourages foreign investors, and diverts resources from priority areas, condemning the
majority of the poor to extreme poverty and often leading to social unrest.* Curbing corruption
is, therefore, critical for the well-being of humanity.

One of the fairly new trends which seems to be gaining momentum is entrenching anti-
corruption mechanisms in the constitutional design with the hope that this might rid a country
of the problems caused by corruption.” Fombad and Fombad argue that constitutionally
entrenching anti-corruption measures and institutions to enforce them lays a solid foundation
for an effective anti-corruption strategy.® Kenya is one of the countries to have elevated its
fight against corruption to a new level by entrenching it in the Constitution.’

Indeed, the entrenchment of provisions to combat corruption (and legislation enabling the
realisation of those constitutional provisions) in the Constitution of Kenya (2010) (the
Constitution) was a key driver in the struggle for a new constitution-making process.® This
study seeks to determine the extent to which constitutional and other legal instruments
developed out of the Constitution measure up to the aim of combatting corruption as envisaged
in the Constitution.

' Transparency International ‘Transparency International: The global coalition against corruption’

<http://www.transparency.org/> accessed on 16 November 2024. Transparency International (TI), one of the
leading non-governmental organisations (NGOs) focusing on corruption, covers about 180 countries and
territories worldwide in its annual Corruption Perception Index (CPI) survey.

2 CM Fombad & MC Fombad ‘Rethinking Anti-Corruption Strategies in Africa: Constitutional Entrenchment as
Basis for Credible and Effective Anti-Corruption Clean-Ups’ in CC Jalloh & O Elias (eds) Shielding Humanity:
Essays in International Law in Honour of Judge Abdul G Koroma (2015) 726, 727.

3 P Anassi Corruption in Africa: The Kenyan Experience (2004) 13. Interestingly, China has experienced
corruption alongside economic development since it is believed that although all corruption is harmful, not all
types of corruption hurt economic growth. See YY Ang China’s Gilded Age: The Paradox of Economic Boom
and Vast Corruption (2020) 11.

48 Choudhry et al. Combating Corruption: Constitutional Frameworks for Middle East and North Africa (2014).
5 For a discussion of some countries with entrenched anti-corruption mechanisms in their constitutions and an
overview of what ought to be entrenched, see Choudhry et al. (note 4 above). In particular, the latter discusses the
constitutional developments following the Arab Spring, which began in about 2010 in the Middle East and North
Africa. Focusing on grand corruption, the report considers how constitutional frameworks can best facilitate and
promote efforts to combat grand corruption.

® Fombad & Fombad (note 2 above) 729.

7 Constitution of the Republic of Kenya, 2010.

8 Constitution of Kenya Review Commission The Final Report of the Constitution of Kenya Review Commission
(2005) 67. The people’s expectations, as expressed to the commission, were that they wanted an ‘end to
corruption; to be able to choose leaders with intelligence, integrity and sensitivity to make them worthy of
leading’.



1.2 Background to the study

On 27 August 2010, Kenya promulgated a new constitution replacing the 1969 Constitution
(the Independence Constitution).” The Constitution has a transformative agenda and includes
elaborate provisions for preventing, controlling and combatting corruption.'!® Kenyans hoped
that the Constitution would solve problems of corruption, ethnic conflict, violation of human
rights, poverty, and social injustice, all of which had plagued them since independence.!! The
weaving of anti-corruption provisions in the constitutional design depicts Kenyans’ frustrations
with corruption (and especially public sector corruption), as it affected the core of governance.
By providing for national values and principles of governance, the Constitution represented a
new beginning as far as governance in Kenya was concerned.!? The constitutionalisation of
anti-corruption provisions marked an acknowledgement that previous efforts in dealing with
corruption had had little impact on reducing corruption in Kenya.

In the decade since Kenya elevated the fight against corruption to a constitutional level, the
country has continued to experience pervasive corrupt relationships as manifested in various
corruption scandals.'® The nature and scope of corruption in Kenya can best be described as
systemic: it is manifest at all levels of Kenyan society.!* For instance, the 2019 Transparency
International Corruption Perceptions Index (CPI) ranked Kenya at 137 out of 180 countries
(with the 180™ place signifying the most corrupt country).'®> Based on a survey by the Global
Corruption Barometer of the percentage of people who reported having paid a bribe, Kenya’s
figure stood at 45 per cent.'® In 2015, President Uhuru Kenyatta declared the endemic nature
of Kenyan corruption as a threat to national security.!” Furthermore, Kenyans have openly

? Constitution of the Republic of Kenya, 1969.

YArticle 10(2)(c) of the Constitution specifies the values of good governance, integrity, transparency and
accountability as national values and principles of governance. Chapter Six of the Constitution (articles 73 to 80)
focuses on leadership and integrity and spells out what is expected of those holding elected offices and public
service. Article 79 of the same provides for the creation of an anti-corruption commission. Article 232 lays out
the values and principles of public service.

''YP Ghai & JC Ghai Kenya’s Constitution: An Instrument for Change (2011) 3.

12 Note 10 above.

13YM Daud ‘A Review of Effectiveness of Anti-Corruption Strategies and Institutions in Kenya’ (2024) 4 African
Journal of Commercial Studies 304, 309-310. See further N Steytler ‘Towards Understanding and Combating the
Crime of Corruption in Africa’ in CM Fombad & N Steytler (eds) Corruption and Constitutionalism in Africa:
Revisiting Control Measures and Strategies (2020) 457, 464. According to Steytler, corruption is pervasive when
‘it permeates the entire society through various relationships’ between the state and the private sector. Rose-
Ackerman and Palifka elaborate on how sometimes state officials are the dominant actors while, at other times,
the private actors are the most powerful. See S Rose-Ackerman & B Palifka Corruption and Government: Causes,
Consequences and Reform 2 ed (2016) 275.

“World Bank Helping Countries Combat Corruption: The Role of the World Bank (1997) 11. Systemic corruption
(also known as pervasive or endemic corruption) refers to a type of corruption ‘where bribery, on a large scale or
small scale is routine in dealings between the public sector and firms or individuals. Where systemic corruption
exists, formal and informal rules are at odds with one another; bribery may be illegal but it is understood by
everyone to be routine in transactions with government.’

15 Transparency International Corruption Perceptions Index 2019 (2020). The survey also gauges countries by
allocating a score out of 100, with 100 being the cleanest in terms of corruption and zero the most corrupt. Kenya
scored 28 out of the possible 100.

16 Tbid.

17T Odula ‘President Uhuru Kenyatta Declares Corruption a National Security Threat.” AP News (Nairobi, 23
November 2015) <https://apnews.com/article/79db0b659ad54950a3114115b12f9590> accessed 27 May 2021.



expressed their concerns about high levels of corruption in the country and the seeming
ineffectiveness of the efforts employed to bring it under control.'®

This research focuses on public sector corruption: that which involves corrupt dealings between
public sector agents and private sector entities. This is not to discount the fact that private-
sector corruption also occurs in transactions involving only private-sector entities.!® The
deleterious effect of corruption in the private sector must be reckoned with by any community
aiming to curb corruption. The private sector has a special role as a partner to the government
in any effective anti-corruption strategy.

The pernicious effects of corruption in all its forms and manifestations inform national,
regional and international efforts to formulate and implement initiatives to prevent and combat
it. Many countries employ criminal law approach in fighting corruption through the criminal
justice system.?° Although it is generally accepted that law is not the only tool for tackling
corruption, most of the mechanisms necessary for the reduction of corruption need a legal
basis.?! Indeed, as Mills puts it, ‘a state’s legal system plays a unique role in raising awareness
by authoritatively articulating undesirable conduct’ and how it is sanctioned.?? Consequently,
various countries have established specific legal frameworks to prevent and combat corruption,
adopting them as the basis for their anti-corruption strategy.?* Legal frameworks include laws,
regulations, codified policies and institutional arrangements for fighting corruption in a
country.?* Like many other countries, Kenya has developed legal measures and frameworks to

18 Presidential Taskforce on Building Bridges to Unity Advisory Building Bridges to a United Kenya: From a
Nation of Blood ties to a Nation of Ideas (2019). The report indicated that there was a growing perception among
the public that corruption is found everywhere and that constitutional measures have been ineffective in bringing
it under control. Holding elected and appointed positions is seen as being motivated by the lure of illicit financial
gain, a factor which is regarded as a driver of aggressive and negative ethnicity and the militarisation of political
competition.

% L Ndikumana ‘The Private Sector as Culprit and Victim of Corruption in Africa’ (2013) Department of
Economics and Political Economy Research Institute: University of Massachusetts Amherst Working Paper Series
330/2013, 10 <https://citeseerx.ist.psu.edu/document?repid=rep | &type=pdf&doi=abb85173689{410
bd7{f27b60d2e7695a7b00bb5> accessed on 10 November 2024. See also MA Sartor & PW Beamish ‘Private
Sector Corruption, Public Sector Corruption and the Organizational Structure of Foreign Subsidies’ (2020) 167
Journal of Business Ethics 725, 727. The authors point out that where corruption occurs in exclusively private
interactions, the main segments are NGOs, businesses, religious bodies, and the media.

20 Steytler (note 13 above) 460. Steytler points out that the criminal justice machinery refers typically to the police,
the prosecution authorities, and courts, adding that due to reasons of inefficiency, the establishment of specialised
courts and anti-corruption agencies (ACAs) is meant to address the crime of corruption more efficiently.

21 C Sandgren ‘Combating Corruption: The Misunderstood Role of Law’ (2005) 39 The International Lawyer
717, 726. Sandgren states that over and above the use of criminal law, rules that provide for openness, checks and
balances, a merit-based system for officials, privatisation, independence of the media, access to the internet, tender
procedures, the right to establish a business, and the protection of property are necessary elements for containing
corruption. See also K Olaniyan Corruption and Human Rights Law in Africa: Studies in International Law (2016)
119.

22 A Mills ‘Causes of Corruption in Public Sector and its Impact on Development: Turning what we Know into
what we Do’ (2012) <https://www.academia.edu/35131217/CAUSES OF CORRUPTION
_IN PUBLIC SECTOR_INSTITUTIONS AND ITS IMPACT ON DEVELOPMENT TURNING WHAT
WE _KNOW _INTO_WHAT_WE DO> accessed 27 May 2021, 18.

23 CM Fombad ‘Corruption and the Crisis of Constitutionalism in Africa’ in CM Fombad & N Steytler (eds)
Corruption and Constitutionalism in Africa: Revisiting Control Measures and Strategies (2020) 15, 29.

24 Republic of Kenya Sessional Paper No. 2 of 2018 National Ethics and Anti-Corruption Policy (2020).



fight corruption. It has also ratified and domesticated various regional and international legal
instruments. >

This chapter discusses the corruption problem in Kenya and evaluates its evolution. It also
provides an overview of the main features of the envisioned anti-corruption strategy. This lays
the foundation for the research problem statement, the research questions, the methodology,
and the significance of the research. From the vast literature on corruption that exists, the
chapter selects and reviews relevant literature to highlight the contribution the thesis makes. It
seeks to provide an understanding of the domestic and international anti-corruption landscape,
point to the various shortcomings in Kenya’s strategy, and discuss how best to remedy these.
The chapter also explains the theoretical underpinning of the thesis and its scope of study.

1.2.1 Corruption in Kenya: A historical perspective

Corruption in Kenya existed prior to independence, but public sector corruption has its roots in
the Independence Constitution of 1963. The 1963 Constitution was a compromise document
aimed at helping the colony make the transition to being an independent nation. It was agreed
on only after prolonged and intense negotiations.?® Although the Independence Constitution
did not contain any specific provisions with regard to corruption, it put in place a regional or
devolved system of government (Majimbo), one which ensured the distribution of resources
from the centre to the regions.?’ The constitutional changes that followed prepared the ground
for the pervasive problems with corruption that Kenya has grappled with since then.?® In
particular, several amendments made to the Constitution in the 30 years or so after 1963 worked
to undermine the principles of constitutionalism and resulted in a reduction of Kenya’s
democratic space.”

Up until 2010, the country’s governance structure could be characterised as an ‘imperial
presidency’, one in which a potent bundle of powers is highly centralised.>’ The presidency
became a point of convergence for all networks of clientelism due to its extensive control of a
wide range of resources.’! Within the above governance structure, institutions meant to ensure
good democratic governance, respect for the rule of law, and human rights were too weak to

% Ibid.

26 YP Ghai ‘Constitutions and Constitutionalism: The Fate of the 2010 Constitution” in GR Murunga, D Okello
& A Sjogren (eds) Kenya: The Struggle for New Constitutional Order (2014) 119, 123.

27 JT Gathii ‘Defining the Relationship between Corruption and Human Rights’ 2009 University of Pennsylvania
Journal of International Law 125, 171.

28 Ghai (note 26 above) 120. Ghai explains that the first amendment took place immediately after independence
and saw the abolition of the senate. He points out, furthermore, that ‘the rumours were that each of the senators
was bribed to vote for its abolition, in addition to being transformed into a member of an enlarged National
Assembly with tenure extended by two years-setting the style of political bargaining and corruption that has
characterised Kenyan politics ever since’.

2 L Franceschi & PLO Lumumba The Constitution of Kenya: A Commentary 2 ed (2019) 32-43. See also PLO
Lumumba ‘Foreword’ in MK Mbondenyi, EO Asaala, T Kabau et al. (eds) Human Rights and Democratic
Governance in Kenya: A Post-2007 Appraisal (2015) i, v.

30 HK Prempeh ‘Progress and Retreat in Africa: Presidents Untamed’ (2008) 19 Journal of Democracy 1009.

3I'N Cheeseman et al. ‘Kenya’s 2017 Elections: Winner-Takes-All Politics as Usual?’ (2019) 13 (2) Journal of
Eastern African Studies 215, 221.



hold the executive to account.?? Parliament and the judiciary, the other arms of government
meant to uphold the principle of separation of powers in a democracy, became mere
appendages to the executive. The judiciary and the police service (the key institutions for
fighting corruption) became themselves so corrupt that the public lost faith in them.’* After
many years of corruption and allegations of massive looting of state resources by the highest
authorities, corruption became systemic, permeating the entire fabric of society.>*

The Prevention of Corruption Ordinance enacted by the colonial government in 1956 was the
first legislation to be passed in response to the corruption problem. This legislation later became
the Prevention of Corruption Act (Cap. 65). The history of anti-corruption efforts in Kenya
from independence to 2003 focused on defining corrupt behaviour and the issue of how to
punish it from a criminal law perspective.’® The Prevention of Corruption Act was repealed in
2003 when the Anti-Corruption and Economic Crimes Act (ACECA) of 2003 was enacted.*®
This Act is discussed in detail in Chapter 3.4.3.

Kenya is no stranger to transnational corruption. In the 1990s, several conditionalities were
imposed on Kenya by the donor community due to the corruption in the country. International
organisations, led by the IMF and World Bank, suspended aid and loans to Kenya to coerce the
government into introducing reforms to address corruption in the public sector. Arguably, the
few anti-corruption reforms introduced in Kenya under Moi’s government were donor-driven
and aimed at convincing international organisations and the donor community to resume aid.
Following heightened demand for democratic reform (coming from both Kenyans and a variety
of development partners and donors), 1992 saw the establishment of the Kenya Anti-
Corruption Authority (KACA), the first agency specifically designed to combat corruption.’’

32 Kenyan Commission of Inquiry into Post-Election Violence (CIPEV) Final Report (2008). The Commission
heard that by 1991, the constitution had been changed 32 times, with the effect of increasing and personalising
presidential powers and weakening public institutions. Laws were routinely passed to increase presidential
authority, and those viewed as standing on the way were often changed or ignored.

33 Ibid. The report states that by the time the presidential elections of 2007 were held, there was a sense of
lawlessness, which led to government institutions and officials being perceived as lacking in integrity and
autonomy. As a result, sections of the public saw government institutions and officials as lacking in independence
from the presidency.

34 The Goldenberg corruption scandal is a good illustration. It involved a scheme in which Goldenberg
international would ‘export’ fictitious gold and diamonds while the Kenyan government would ‘compensate’ the
company for earning foreign exchange from those fictitious exports. The amount lost in the scheme is not known,
but is estimated to have cost Kenya 10 per cent of its gross domestic product (GDP). The other corruption scandal
which began during the Moi regime and was carried forward by the Kibaki administration is the Anglo-Leasing
scandal. Generally, this was a series of security-related scandals involving 18 state security contracts. The
estimated worth of these contracts was about USD 770 million (KES 55 billion). It was revealed that some of
these procurement companies did not exist. For further reading on these scandals, see W Maina State Capture:
Inside Kenya'’s Inability to Fight Corruption (2019) 18-23.

33 JT Gathii ‘Kenya’s long Anti-Corruption Agenda: 1952-2010: Prospects and Challenges of the Ethics and Anti-
Corruption Commission under the 2010 Constitution’ (2011) 4 The Law and Development Review 184. For
example, corruption in the judiciary was so widespread that litigants ceased to see the courts as a place to
adjudicate their differences. See also JT Gathii The Contested Empowerment of Kenya’s Judiciary, 2010-2015:
A Historical Institutional Analysis (2016) 23.

36 Note 24 above.

37 JT Gathii ‘Corruption and donor reforms: Expanding the Promises and Possibilities of the Rule of Law as an
Anti-Corruption Strategy’ (1999) 14 Connecticut Journal of International Law 407.



The KACA investigated corruption offences and took appropriate measures to prevent
corruption in the public and private sectors.*®

In 2003, the country’s new administration attempted to turn things around, acknowledging the
existence of corruption and the need to combat it. This followed the electoral victory of the
Kibaki’s party, which had campaigned on a ‘zero-tolerance of corruption’ platform.* There
was open acknowledgement that the judiciary, a key institution in the fight against corruption,
had become so corrupt that it required a complete overhaul.** However, the efforts to drive the
anti-corruption agenda were short-lived. The administration was soon entangled in its own
corruption scandals (most notably, that involving Anglo-Leasing Finance).*! In the end, the
scandals remained unresolved and were followed by even more scandals during Uhuru
Kenyatta’s administration.*?

Despite these scandals, the Kibaki administration passed several notable pieces of anti-
corruption legislation. These included the ACECA; the Public Officers Ethics Act (POEA) of
2003; the Government Finance Management (GMA) Act of 2004 (repealed); and the Public
Procurement and Asset Disposal Act (PPADA) 2005 (repealed). However, these measures did
not go far enough in addressing public sector corruption in Kenya. Indeed, it has been argued

38 Gathii (note 35 above). An amendment to the Prevention of Corruption Act in 1997 saw the creation of the
KACA. The body had a short lifespan as it was declared unconstitutional following a constitutional reference in
the case of Stephen Mwai Gachiengo & Albert Muthee Kahuria v Republic [2000] eKLR. The grounds for the
declaration were that it had usurped the prosecutorial powers of the Attorney-General and the investigative powers
of the Commissioner of Police, and that its existence offended the principle of separation of powers in that the
Director or Chief Executive Officer of KACA was a judge of the High Court on secondment.

3 In the case of Christopher Ndarathi Murungaru v Kenya Anti-Corruption Commission (No 2) [2006] eKLR,
the court described the problem of corruption in Kenya as follows: ‘Corruption is ... a cancer which robs the
society in general but more particularly the poor when resources of a country whether public or privately
controlled are siphoned into local or foreign accounts for the benefit of a few individuals or groups thereof, when
for instance goods supposed to be procured are not in fact procured, but the price is paid, when goods to be
procured do not meet the contractual specification, but the price of the original specifications is paid, when a
bridge is certified to be complete, but it is in fact incomplete ... [I]t is a cause of great pain and sorrow and
lamentation in a country like Kenya where the vast majority lives on less than Kshs. 80/= or a dollar, a day. It is
a form of terrorism and tyranny to the poor, the majority of our population.’

40 Gathii (note 35 above) 129. In 2003, the Ringera Committee was set up to investigate and report on ‘the
magnitude and level of corruption in the judiciary, its nature and form, causes and impact on the performance of
the judiciary and to identify corrupt members of the judiciary’. The committee revealed that 18 High Court judges
(50 per cent), 82 magistrates (32 per cent), five Court of Appeal judges (56 per cent), and 43 paralegals were
implicated in corruption and unethical practices.

41'M Wrong It’s Our Turn to Eat: The Story of a Kenyan Whistleblower (2009) 163—182. In 2004, the government
awarded contracts to some fictitious companies. These contracts were for security equipment and services, and
resulted in substantial financial losses for the government as their prices were highly inflated. The biggest loophole
exploited by government officials was that the contracts were entered into by bypassing government processes,
which was enabled by powerful officials in government who ensured that the contracts were labelled as security
contracts, making them ineligible for review and oversight. The contracts were meant to modernise Kenyan
borders by purchasing security equipment and enhancing the issuance of passports. The loss due to these contracts
was estimated to be between Ksh 25 billion and Ksh 100 billion.

42 Maina (note 34 above) 18-23. Eurobond arose in about 2013 when Kenya went to the international money
market to issue its first sovereign bond, worth USD 2.75 billion. The government stated that the money raised
would reduce official borrowing from the domestic market and encourage private investment by lowering interest
rates. It is alleged that the transactions that ensued after the money was raised left an amount of USD 1.002 billion
unaccounted for.



that the failure to deal with corruption in the public sector (inherently a governance issue) partly
contributed to the post-election violence of 2007-2008.%

1.2.2 An overview of constitutional features for combatting corruption

The Constitution of Kenya, 2010 has been described as transformative.** It is the most
important instrument for fighting corruption in Kenya. By design, the Constitution represents
a marked departure from the traditional understanding of what constitutions do.*> Constitutions
have been described as ‘power maps’: They are a nation’s supreme and fundamental law. They
establish the basic structures of the state and define the exercise of political power.*
Traditionally, the argument in support of ‘thin’ constitutions was that they should contain the
‘very minimum and that minimum [should] be rules of law’#” and leave other social problems,
such as corruption, to be addressed by ordinary legislation.*® This was the position adopted by
Kenya’s Independence Constitution of 1963. However, given the poor governance and
corruption that plagued Kenya following the installation of an all-powerful executive, the 2010
Constitution sought deliberately to address more than the minimum.*’

As a starting-point, the 2010 Constitution provides for stronger organs of government, founded
on the principle of separation of powers. This is meant to enhance transparency, accountability,
rule of law, and good governance. The Constitution provides for the national values and
principles that should guide state and public officers when interpreting national laws and
implementing public policy decisions that have far-reaching implications for managing public
resources.”® It is generally expected that practising good governance in the public sector also
addresses corruption.’! Hence the Constitution imposes a duty on the government to conduct

4 CIPEV (note 32 above) 28.

4 The Supreme Court of Kenya, in the case of Speaker of the Senate v Attorney-General [2013] eKLR, recognised
the transformative nature of the Constitution when it held that ‘Kenya’s Constitution of 2010 is a transformative
charter. Unlike the conventional “liberal” constitutions of the earlier decades which essentially sought the control
and legitimization of public power, the avowed goal of today’s Constitution is to institute social change and
reform, through values such as social justice, equality, devolution, human rights, rule of law, freedom and
democracy ...” On the issue of what constitutions do, see C Sunstein Designing Democracy: What Constitutions
Do (2002) 68. Sunstein posits that ‘transformative’ constitutions ‘attempt not to preserve an idealized past but to
point the way forward to an ideal future’.

4 In the matter of The Principle of Gender Representation in the National Assembly and the Senate [2012] eKLR
para 54.

46 J Hatchard Combating Corruption: Legal Approaches to Supporting Good Governance & Integrity in Africa
(2014) 27. Steytler expounds on the aim of constitutions from the point of view of controlling corruption by stating
that they regulate and limit state power and prevent its abuse. See N Steytler ‘The “Financial Constitution” and
the Prevention and Combating of Corruption. A Comparative Study of Nigeria, South Africa and Kenya’ in CM
Fombad & N Steytler (eds) Corruption and Constitutionalism in Africa: Revisiting Control Measures and
Strategies (2020) 386.

47 KC Wheare Modern Constitutions (1966) 33.

a8 A Sajo ‘Anti-Corruption Provisions in the Afgan Constitution?’
<https://www.ariaye.org/archive/ketab/cooperation/english/E19AMemoAntiCorruptionProvisionsSajo.pdf>
accessed on 15 May 2023.

4 Franceschi & Lumumba (note 29 above) 598.

50 Article 10(2) of the Constitution.

SI'N Kututwa ‘African Anti-Corruption Commitments: A review of eight NEPAD countries’ 2005 Afiican Human
Security Initiative Paperl, 1-8.



its affairs in a transparent and accountable manner. This is a strong prophylactic against
corruption as it ensures that unethical behaviour in government is minimised.>

Chapter Six of the Constitution addresses leadership and integrity, and incorporates measures
for preventing corruption in the public service.’* The drafters of the Constitution realised that
at the core of good governance and democracy is the existence of public trust in the leadership.
Considerations of integrity focus the leadership on the needs of the citizenry, or what is usually
called the common good. Before the 2010 Constitution, matters of leadership and integrity in
the public sector were regulated by statute.’* To guide those in elected leadership and public
service, Chapter Six incorporates a code of conduct for state and public officers, guaranteeing
a minimum threshold of integrity in their personal and professional lives.>> The Constitution
also contains provisions for safeguarding public service staff from political interference, as
this, in the past, had led to tribalism, nepotism, and corruption, and an overall lack of
professionalism.’® The principles and values ensure that public servants practise
professionalism and utilise government resources efficiently and effectively.’” Overall, the
Constitution seeks to entrench forms of good governance which, if implemented, would
prevent public sector corruption.

To ensure the implementation of anti-corruption measures, article 79 of the Constitution
provides for an independent anti-corruption institution. The Ethics and Anti-corruption
Commission (EACC) was enacted pursuant to article 79. This move appears to be informed by
the constant interference with the work of anti-corruption agencies whenever they would start
making inroads into the fight against grand corruption.’® However, it is debatable if EACC is

2 Article 35(1) of the Constitution imposes a mandatory duty on the government to publish certain information
and make it accessible to the public. For instance, the public is entitled to know how government contracts are
being carried out and how much they cost.

33 Articles 73—78 of the Constitution. Article 75 focuses on state officers’ conduct in public and private life. The
public office-holder is to avoid ‘conflict of interest between personal interest and public or official duties
compromising any public or official interests in favour of a personal interest, or demeaning the office the officer
holds’. Contravention of the ethical requirements mentioned under articles 75, 76, 77, and 78 is sanctioned and
may lead to removal from office. Chapter Six of the Constitution applies to public officers through section 52 of
the Leadership and Integrity Act (LIA) 19 of 2012. Section 52 of the Act states that ‘pursuant to article 80(c) of
the Constitution, and Part IT of this Act except section 18 shall apply to all public officers as if they were State
Officers’.

3 The Public Officers Ethics Act of 2003 (POEA).

35 Franceschi & Lumumba (note 29 above) 325.

36 Articles 135 and 153 of the Constitution were specifically included to remedy defects in the old constitutional
order whereby many public officers found themselves accomplices in grand corruption matters as they were
powerless to resist instructions from the president, ministers, or their seniors. In the new constitutional
dispensation, decisions of the Cabinet and the President must be in writing. Therefore, public servants are
empowered to require the production of written instructions before taking action. See also M Akech ‘Abuse of
Power and Corruption in Kenya: Will the new Constitution Enhance Government Accountability?’ (2011) 18
Indiana Journal of Global Legal Studies 341, 386.

57 Article 232 of the Constitution. Chapter Thirteen of the Constitution removes the appointing powers for most
public servants from the executive to the Public Service Commission (PSC) and Teachers Service Commission.
8 Gathii (note 35 above). It is debatable whether the anti-corruption institution contemplated by article 79 of the
Constitution elevates it to the same status as the other constitutional commissions under Chapter Fifteen.



indeed independent enough to be able to carry out the extensive mandate the law bestows on
it.”

Finances are necessary for running any government. One method of raising finances is taxing
the public. The public then expects that the executive will spend the finances in the public
interest: this is the basis of what is referred to as the social contract.®® According to Franceschi
and Lumumba, ‘finance gives meaning to power and lies at the heart of the political and
institutional structures of every nation’.®! Since the state is empowered to raise and expend
public finances, it is regarded as the primary source of power and wealth in a society. The
Constitution attempts to safeguard public resources from plunder by politicians and
bureaucrats®?> by constitutionalising anti-corruption measures.®> Chapter Twelve of the
Constitution contains provisions concerned with the regulation and limitation of the raising and
expending of public money and the safeguarding of public money from abuse.**

The Constitution introduces devolution and provides the legal foundation for entrenched
distributive power and resources.®> Devolution plays a critical role in enhancing democracy. It
increases accountability in the exercise of power at the county level and enhances social and
economic development.®® However, although devolution can help to prevent corruption, it can
also further the spread of corruption.®’

59 Pursuant to the requirement of article 79 of the Constitution, Parliament enacted the Ethics and Anti-Corruption
Commission Act (EACCA) under which the EACC was established. Section 28 of the EACCA provides for the
independence of the EACC. Independence in respect of an anti-corruption agency (ACA) requires that in carrying
out its mandate, there is no interference by any person, institution, or arm of government. In practice, the EACC’s
independence is subject to interpretation. For instance, the Office of the Director of Public Prosecutions (ODPP)
has powers to instruct the EACC on conducting investigations. Furthermore, the EACC is not listed as a Chapter
Fifteen Commission; instead, its status and powers are restricted to ensuring compliance with and enforcement of
Chapter Six of the Constitution. These are some of the factors that call the EACC’s independence into question.
For further discussion of the independence of the EACC, see DRA Odhiambo ‘The Ethics and Anti-Corruption
Commission of Kenya: A Critical Study’ (Unpublished LLM thesis, University of the Western Cape 2016) 52.
Since the independence of the EACC is not specifically provided for in the Constitution, the executive could use
the institution to undermine the mandate of other independent bodies. This appears to have been the case in 2016
when the Auditor-General took steps to investigate the Eurobond scam. See Kenya Human Rights Commission
Exposing the Governance Conundrum in Kenya: Deep State, Mega-Corruption and Stalled Electoral Reforms
(2018) 76.

%0 Steytler (note 46 above) 386.

¢! Franceschi & Lumumba (note 29 above) 598.

62 Ghai (note 26 above) 127.

63 Steytler (note 13 above) 488.

% Franceschi & Lumumba (note 29 above) 325. Chapter Twelve of the Constitution contains general principles
to guide all aspects of finance in the country. Among them is that ‘government must be accountable for the use of
public money, the public must participate in decisions on how it is used, it must promote an equitable society, and
it must be used in a reasonable way’.

%5 Chapter Eleven of the Constitution (articles 174-200) provides for devolved government.

% In terms of article 174, the objects of the devolution are ‘(a) to promote democratic and accountable exercise of
power ... (g) to ensure equitable sharing of national and local resources throughout Kenya, [and] (i) to enhance
checks and balances and the separation of powers ...’

7 JT Gathii & HM Otieno ‘Assessing Kenya’s Cooperative Model of Devolution: A Situation-Specific Analysis’
(2018) 46 Federal Law Review 595. See also A Shah & M Schacter ‘Combating Corruption: Look Before You
Leap’ (2004) 41 Finance and Development 40, 42. The authors note that since decentralisation increases the

accountability of public authorities to citizens, it can be an effective measure against corruption. They also observe

9



Additionally, the Constitution expanded the law regarding locus standi (signifying the right to
be heard), especially regarding public interest litigation.®® Articles 22 and 258(2) of the
Constitution allow any person to institute legal proceedings on behalf of another person who
cannot act in their name; a person acting as a member of, or in the interest of, a group or class
of persons; a person acting in the public interest; or an association acting in the interest of one
or more of its members. Broadening locus standi rules opens the door to individual and
collective action against corrupt individuals and institutions, and is a powerful tool in the fight
against corruption.®

Alongside constitutional provisions, legislation is another source of laws to fight corruption.”
Pursuant to the Constitution’s imperatives to fight corruption, new legislation was enacted.”!
Similarly, some existing laws required amendment in order to be better aligned with the letter
and spirit of the Constitution.”> Furthermore, to implement constitutional provisions and the
new laws, existing institutions were streamlined and restructured. This involved the creation of

commissions, institutions and bodies with mandates to operationalise the text of the laws.”?

All these measures coalesce together into an anti-corruption strategy, a strategy which runs like
a guiding-thread throughout the Constitution. This research evaluates this strategy with the aim
of establishing whether it is adequate to address public sector corruption as envisaged by the
Constitution.

1.3 Problem statement

This study analyses whether the anti-corruption legal framework adopted in Kenya post-2010
can curb public sector corruption in the ways envisioned by the Constitution. As with many
other countries, the systemic nature of corruption in Kenya is easily deduced from the country’s
consistently low scores in the Corruption Perception Index (CPI), as well as the scandals that

that decentralisation creates new centres of power with mandates to raise some taxes and decide on spending and
regulation. To the authors, decentralisation may create further places for corruption if governance is weak.

%8 Article 258 of the Constitution gives every person the right to approach the courts and file proceedings in
defence of the Constitution where it has been contravened or threatened with contravention.

% Fombad & Fombad (note 2 above) 762.

70 Olaniyan (note 21 above) 133.

7! B Sihanya ‘Constitutional Implementation in Kenya 2010-2015: Challenges and Prospects’ (2012) FES Kenya
Occasional Paper 5/2012, 1 <http://erepository.uonbi.ac.ke/bitstream/handle/11295/38845/full%20text%20
.pdf?sequence=1> accessed on 10 November 2024.

72 The legal framework for preventing and combatting corruption is spread across various pieces of legislation.
The legislation includes the Anti-Corruption and Economic Crimes Act 3 of 2003 (ACECA), POEA, Public
Procurement and Asset Disposal Act 33 of 2015 (PPADA), Proceeds of Crime and Anti-Money Laundering Act
9 of 2009 (POCAMLA), EACCA, LIA, the Bribery Act 47 of 2016, the Public Finance Management Act 18 of
2012 (PFMA), Mutual Legal Assistance Act 36 of 2011, and the Penal Code.

73 The institutions, bodies, and agencies or offices concerned with preventing and combatting corruption include
the EACC, Office of the Attorney-General and Department of Justice (OAG and DOJ), ODPP, Asset Recovery
Agency (ARA), Financial Reporting Centre (FRC), Office of the Auditor-General, National Police Service
through the Directorate of Criminal Investigations (DCI), and the PSC. See Implementation Review Group
‘Review of implementation of the United Nations Convention against Corruption Executive summary: Kenya’
(27 May 2019) UN Doc CAC/COSP/IRG/2019/CRP.7.
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continue to be reported.’* A survey by the Ethics and Anti-Corruption Commission (EACC) in
2018 revealed that corruption is seen as the most pressing problem facing the country by 49.4
per cent of respondents, followed by unemployment (36.8 per cent).”” The candid
acknowledgement by the former President Uhuru Kenyatta that corruption is a national security
threat underlines the enormity of the problem.’®

Despite the existence of constitutional and other legislative frameworks, along with the
attendant institutional arrangements for enforcing them, there is little evidence to suggest that
corrupt practices in Kenya have been curbed in any meaningful ways. This may suggest that
the anti-corruption measures, enforcement mechanisms, and institutions are not sufficiently
robust to address large-scale public sector corruption, and that further reforms should be
considered to fortify the existing measures to curb corruption. The aspirations of Kenyans
contained in the Constitution will not become a reality unless the fight against corruption is
sustainable and effective. There is little research that comprehensively analyses Kenya’s
constitutional and institutional frameworks for addressing corruption post 2010 Constitution.
The purpose of this research is to bridge this gap.

The thesis uses Kenya as a case study to assess constitutional and legal frameworks for
addressing corruption and the institutions in place to enforce these measures. It also delves into
case law to illustrate the application of the legal framework and institutions. The objective is
to develop constructive recommendations to enhance the existing anti-corruption framework
to make it more sustainable and effective in fighting corruption.

1.4 Research questions

The main question this study seeks to answer is whether the prevailing anti-corruption legal
framework can curb public sector corruption in Kenya.

To answer this, the following sub-questions will be addressed:
1) What is the nature of public sector corruption in Kenya?
2) How does Kenya’s legal regime attempt to tackle public sector corruption?

3) Are there existing gaps in the legal framework that enable the continuation of corruption
in Kenya?

4) Could implementing the prevailing legal regime address public sector corruption (and
if so, to what extent), or is new regulation needed?

74 Transparency International Corruption Perceptions Index 2020 (2021). Kenya’s score was 31 out of 100, with
the country ranking 124" out of 180 countries. This score is below the average of 32 out of 100 in sub-Saharan
Africa.

75 Ethics and Anti-Corruption Commission National Ethics and Corruption Survey (2018).

76 Odula (note 17 above).
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1.4.1 Hypotheses

Kenya has an elaborate legal framework anchored in the Constitution to prevent and sanction
public sector corruption. Nevertheless, the country continues to experience pervasive
corruption at all levels of society.”” The anti-corruption legal framework has inadequacies that
hinder it from effectively reducing levels of public sector corruption in Kenya. This study
argues that the failure to implement constitutional and legislative measures has partly
contributed to the inability to bring down levels of corruption in Kenya.

1.4.2 Methodology

This research is desktop-based. It adopts the doctrinal research methodology to discuss the
legal principles that answer the research questions. To this end, it reviews relevant primary
sources of data. These include constitutions, statutes, codes, conventions,’® declarations,
resolutions, case law, decisions on corruption, and other measures put in place to fight
corruption. Primarily, core constitutional provisions and national legislation against
corruption are considered to assess their effectiveness in preventing and combatting large-scale
public sector corruption. In addition, the thesis examines declarations, treaties, resolutions,
policies and reports emanating from national, international and regional bodies and institutions.
This study uses these sources to assess the extent to which Kenya has adopted effective laws
and institutions to implement the norms enshrined in regional and international instruments
meant to effectively address the scourge of corruption.

In addition to its use of primary sources, the study draws guidance from secondary sources,
including books, book chapters, journal articles, internet materials, online libraries,
newspapers, and reports.” These are useful in providing insight from different commentators
and authors who have analysed and investigated the legal and institutional framework for
fighting corruption and provide pointers as to what may be done to enhance it.

The thesis also explores regional and international norms and jurisprudence on corruption. The
United Nations (UN) and international and regional institutions have developed norms that
shape anti-corruption discourse. Such developments are of great assistance to Kenyan
institutions in addressing the corruption problem. By adopting analytical and descriptive
reviews of international norms and standards on corruption and jurisprudence, the thesis makes
proposals for reform based on available best practices in anti-corruption as applicable to Kenya.

1.4.3 Justification of the study

Corruption remains endemic in Kenya despite the presence of various anti-corruption laws and
the institutions backed by the Constitution, all of which are meant to combat it. The persistence

77 Transparency International (note 74 above).

8 Generally, national legal frameworks against corruption mimic international and regional Instruments, namely
the UNCAC (adopted 31 October 2003, entered into force 14 December 2005) 43 ILM 37 (UNCAC) and the
African Union Convention on Preventing and Combating Corruption (adopted 11 July 2003, entered into force 5
August 2006) 43 ILM 5 (AU Convention). See also Olaniyan (note 21 above) 120.

7 Republic of Kenya Task Force on the Review of the Legal. Policy and Institutional Framework for fighting
corruption in Kenya (2015).
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of corruption in Kenya threatens the realisation of Vision 2030,%° the overarching aim of which
is the creation of a globally competitive economy and the provision of a high quality of life for
the country’s citizens. These developmental aspirations are captured in the Constitution.®!
Transforming these aspirations into lived reality for all Kenyans calls for efforts to bring down
levels of corruption to as close to zero as possible.?? That is why this research provides a new
understanding as to why, despite a myriad of laws, corruption continues to be a stumbling block
to the realisation of the aspirations of Kenyans as found in the Constitution and Vision 2030
and makes recommendations on how the anti-corruption legal framework can be improved.

Corruption has an international dimension. The prevalence of corruption in one state affects
global trade in a negative manner. In 2018, the agreement establishing the African Continental
Free Trade Area (AfCFTA) was signed.®® To enhance continental integration, each country in
the region is obligated to evaluate and strengthen its anti-corruption legal framework among
other laws.3* This work attempts to illuminate aspects of the Kenyan anti-corruption framework

80 Kenya Vision 2030 ‘Kenya Vision 2030’ (Kenya Vision 2030) <http://vision2030.go.ke/> accessed on 10
November 2024. The Kenya Vision 2030 is a long-term developmental blueprint for the country which was
launched in 2008. It aims to transform Kenya into a newly ‘industrialising, middle-income country providing a
high quality of life to all its citizens by 2030 in a clean and secure environment’. The Vision is anchored on three
pillars, namely the economic, social and political. The economic pillar aims at sustained economic growth of 10
per cent per annum. The social pillar aims at a just and cohesive society enjoying equitable social development in
a secure and clean environment, while the political pillar seeks to improve governance systems and achieve an
issue-based, people-centred, result-oriented, and accountable democratic political system. The Vision 2030’s
pillars were founded on several governance principles. These include constitutional reform; the sovereignty of the
people; gender equality; national values, goals and ideology; a bill of rights; a viable political party system; public
participation in governance; separation of powers; and decentralisation.

81 Article 10(2) of the Constitution provides: ‘The national values and principles of governance include — (a)
Patriotism, national unity, sharing and devolution of power, the rule of law, democracy and participation of the
people; (b) Human dignity, equity, social justice, inclusiveness, equality, human rights, non-discrimination and
protection of the marginalised; (¢) Good governance, integrity, transparency and accountability; and (d)
Sustainable development.’ These values are reiterated under Chapter Four in the Bill of Rights. Article 60(1), the
opening article on the chapter on land, emphasises equity and transparency; article 201 provides that public finance
is to be managed in a way that is fair and equitable; Chapter Six is dedicated to leadership and integrity; and article
232 is concerned with the values and principles of public service.

82 Ethics and Anti-Corruption Commission (EACC) Strategic Plan 2018-2023 <http://eacc.go.ke/wp-
content/uploads/2018/12/EACC-Strategic-Plan-2018-2013.pdf>.

8 Agreement Establishing the African Continental Free Trade Area (adopted on 21 March 2018, entered into
force on 30 May 2019) 58 ILM 1028. See also Tralac ‘African Continental Free Trade Area (AfCFTA) Legal
Texts and Policy Documents’ (7ralac) <https://www.tralac.org/resources/our-resources/6730-continental-free-
trade-area-cfta.html> accessed on 10 November 2024. AfCFTA is Africa’s free-trade area, created by the African
Union’s 55 member countries. The purpose is to ‘create a single continent’. See further T Shipley ‘Integrity Risks
for International Businesses in Kenya’ (U4 Helpdesk Answer, 20 December 2018) 1
<https://www.u4.no/publications/integrity-risks-for-international-businesses-in-kenya.pdf> accessed 6 July
2024. The author, citing a 2016 World Economic Forum Executive Opinion Survey in Kenya, states that
corruption at the border was ranked as the second-most problematic factor for importing, behind tariff and non-
tariff barriers. Clearly, the free-trade area has to incorporate anti-corruption measures and mechanisms.

8 AK Abebe ‘The African Union Anti-Corruption Regime: Enhancing the Potential Impact of the Advisory Board
on Corruption’ in CM Fombad & N Steytler (eds) Corruption and Constitutionalism in Africa: Revisiting Control
Measures and Strategies (2020) 437, 437. 1t is noted that the agreement was adopted alongside the Protocol on
the Treaty Establishing the African Economic Community Relating to Free Movement of Persons, Right of
Residence and Right of Establishment. The Africa Union also launched the Single African Air Transport Market
in January 2018 in Addis Ababa, Ethiopia. African Union ‘Establishment and Launching of a Single African Air
Transport Market (SAATMY’ (African Union, 28 January 2018)

13



that could hinder efforts at curbing public sector corruption, while identifying similar flaws in
other jurisdictions that may also need to be addressed to enhance regional integration.

The need to combat corruption has never been clearer.®> This study began at the height of
COVID-19 when the effects of corruption were exposed as the world grappled with the
pandemic.®® The lack of decent housing, hospitals and of basic necessities such as water and
sanitation meant that implementing measures to contain the spread of COVID-19 proved to be
difficult. Corruption infiltrated response mechanisms set up by governments, ranging from the
supply of personal protective equipment to the relief packages meant to cushion those whose
livelihoods were adversely affected by the economic downturn occasioned by the virus.®” The
corruption emergency arising from the global pandemic made it clear that accountability and
oversight in government affairs faced significant challenges. The need for effective laws and
coordinated efforts to bring those implicated in corrupt practices following the outbreak tested
even the ‘cleanest territories’ in the anti-corruption indexes.

1.5 Theoretical underpinnings

This study is intended as a contribution to the discourse on constitutional law. It is premised
on the idea that constitutionally entrenching measures for preventing and combatting
corruption affords a solid foundation to launch a comprehensive anti-corruption strategy.
Corruption is a complex phenomenon, and no one theory explains it all. Indeed, several theories
attempt to account for the reasons why corruption occurs.®® Each has its own advantages and
disadvantages. The desire for personal gain or the elevation of self-interest over public good is
often understood as the primary cause of public sector corruption. This could in turn be viewed
from a social contract perspective of the relationship between individuals and the state. Social
contract theory requires that persons entrusted with public authority, resources, or offices use
them to serve the public interest.?* The proponents of the social contract see the state as
endowed with a duty to deliver ‘public goods and services to all ... [thereby] promoting the

fundamental rights [of] all its citizens’.*°

<https://au.int/en/newsevents/20180128/establishment-and-launching-single-african-air-transport-market-
saatm> accessed on 10 November 2024.

8 Transparency International ‘Eyes on 2030: Holding Power to Account for the Common Good’ (Transparency
International, 17 March 2021) <https://www.transparency.org/en/blog/eyes-on-2030-holding-power-to-account-
for-the-common-good> accessed on 10 November 2024.

8 COVID-19 stands for coronavirus disease 2019. ‘CO’ stands for corona, ‘VI’ for virus, and ‘D’ for disease. The
term refers to an illness caused by a novel coronavirus also called the Severe Acute Respiratory Syndrome (SARS)
coronavirus 2. The disease was first identified amid an outbreak of respiratory illness cases in Wuhan City, Hubei
Province, China in 2019. The World Health Organization (WHO) declared COVID-19 a global pandemic in
March 2020. See Medscape ‘Coronavirus Disease 2019 (COVID-19) (Medscape, 10 September 2024)
<https://emedicine.medscape.com/article/25001 14-overview#al ?form=fpf> accessed on 10 November 2024. See
further J Hatchard Combating Money Laundering in Africa: Dealing with the Problem of PEPs (2020) 114.

87 Erasmus J ‘Covid-19 corruption pushes govt out of lethargy’ Corruption Watch (8 September 2020)
<https://www.corruptionwatch.org.za/covid-19-corruption-pushes-govt-out-of-lethargy/> 10 November 2024.

88 G de Graaf, PV Maravic & P Wagenaar (eds) The Good Cause: Theoretical Perspectives on Corruption (2010).
8 K Obura ‘Unmasking the Phenomenon of Corruption: Perspectives from Legal Theory’ (2014) 1 Speculum
Juris 124, 153.

% J Olaya & K Hussmann ‘Preventing and Combating Corruption: Good Governance and Constitutional Law in
Tunisia’ International IDEA & The Center for Constitutional Transitions at NYU Law Paper Working Paper
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As understood by social contract theory, corruption, by its very nature, violates the trust
essential to contract. Those who bear the responsibility given in the contract must be held
accountable. This is the basis of the Integrated Social Contract Theory (ISCT), which explains
the grounding of anti-corruption legislation.”! This thesis analyses how constitutional and
legislative provisions founded on the ISCT theory have been implemented and enforced in
Kenya. In addition, it examines what improvements to it may need to be made to ensure that
public sector corruption is prevented or at least curbed.

1.6 Literature review
1.6.1 Corruption defined

There is no comprehensive and universally accepted definition of corruption, though the need
for such a definition is widely recognised.”? This is attributed to its complex and multifaceted
nature, such that it assumes different forms and functions in different contexts.”® For some
scholars, the term defies definition. It has too many facets, making a single concise definition
impossible.”* However, properly defining corruption is crucial to determining the anti-
corruption strategies that governments and organisations should employ.

Despite the debates around the concept of corruption, a number of institutions have offered
working definitions. Many scholars widely use these definitions in defining corruption insofar
as it lends itself to a single definition. Hatchard defines corruption as ‘abuse of entrusted power
for private gain’.”> The World Bank defines it as the ‘misuse or abuse of public office for

Series 6/2013  <https://juanitaolaya-impactools.com/wp-content/uploads/2019/10/6_Olaya Hussmann_Anti-
Corruption.pdf> accessed on 10 November 2024. See also N Kofele-Kale ‘Presumed Guilty: Balancing
Competing Rights and Interests in Combating Economic Crimes’ (2006) 40 International Lawyer 909, 942,
Kofele-Kale explains that ‘[u]nder any theory of government, the wealth of a nation is traditionally placed under
the guardianship of the elected and appointed officials. Implicit in the acceptance of a public appointment is a
commitment by the political leadership to hold and manage the nation’s wealth and resources in trust for the
people. In their role as trustees, the public servant is subjected to the constraints imposed by the fiduciary
relationship he enjoys with the public he serves. A fiduciary is under a duty to refrain from administering the trust
in a manner that advances his personal interest at the expense of the beneficiaries and to use reasonable care and
skill to preserve the trust property. Officials who engage in illicit enrichment (a form of corruption) violate this
trust.’

%! Z Hamin, Z Elias & H Omar ‘Conceptualising Corruption and its legal Control’ (International Conference on
Innovation, Management and Technology Research, Malacca, May 2012)
<https://ieeexplore.ieee.org/document/6236422/authors#authors> accessed on 10 November 2024. The authors
explain that ISCT integrates Locke’s theory of social contract and hyper-norms that refer to the universal
condemnation of corruption by every fabric of life.

92 United Nations Office on Drugs and Crime United Nations Handbook on Practical Anti-Corruption Measures
for Prosecutors and Investigators (2004) 23. Arguing for the case for a definition, Brata contends that ‘corruption
is a term of disrepute, lacking conceptual precision, [and yet] without a specific definition of corruption, the
analysis of corruption, and therefore anti-corruption, may be flawed and misleading’. See R Brata Why did Anti-
Corruption Policy Fail? A study of Anti-Corruption Policy Implementation Failure in Indonesia (2014) 10-11.
93 K Obura ‘Towards a Corruption Free Kenya: Demystifying the Concept of Corruption for the Post-2010 Anti-
Corruption Agenda’ in MK Mbondenyi et al. (eds) Human rights and Democratic Governance in Kenya: A Post-
2007 Appraisal (2015) 239, 240.

% R Tangri & A Mwenda The Politics of Elite Corruption in Africa: Uganda in Comparative Afyican Perspective
(2013) 3. See further, A Graycar ‘Corruption: Classification and Analysis’ (2015) 34 Policy and Society 87, 89.
95 Hatchard (note 46 above) 13.
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private gain’.”® There are three common elements here: abuse, entrusted power, and private
.97
gain.

However, various international and regional instruments on corruption do not ascribe precise
content to the term ‘corruption’. The United Nations Convention against Corruption
(UNCAC), for instance, simply describes several specific forms of behaviour as corrupt.”®
These include bribery; embezzlement; trading in influence; abuse of functions and illicit
enrichment; misappropriation or other diversions of property by a public official; concealment
of illicit wealth; and the obstruction of justice.” Argandona posits that the need to
accommodate the varying interests of UN member states informed the decision not to include
an express definition of corruption.'® A similar approach is adopted by the African Union
Convention on Preventing and Combating Corruption (AU Convention),'°! where corruption
means ‘the acts and practices including related offences proscribed in the convention’.!%? In the

Y103 calls

same vein, the Inter-American Convention against Corruption (the OAS Convention
on state parties to criminalise certain behaviours deemed as corrupt.!* The Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions takes the
same approach (the OECD Convention).!% State parties to the OECD Convention are required

to criminalise bribery in relation to business transactions and contracts.

Other anti-corruption instruments include the Council of Europe Criminal Law Convention on
Corruption (COE Criminal Law Convention)!° and the Council of Europe Civil Law
Convention on Corruption (COE Civil Law Convention).!®” Following a similar approach to
the UNCAC, the COE Criminal Law Convention does not define corruption. Instead, it

% The World Bank (note 14 above) 7-8.

97 G Ferguson Global Corruption: Law, Theory & Practice. Legal Regulation of Global Corruption under
International Conventions, US, UK and Canadian Law 3 ed (2018) 46.

9% UNCAC (note 78 above).

% Ibid articles 15-20.

100 A Argandofia ‘The United Nations Convention Against Corruption and its Impact on International Companies’
(2007) 74 Journal of Business Ethics 481.

101 AU Convention (note 78 above).

192 Tbid article 1. Article 4 of the AU Convention indicates that corruption includes active and passive bribery,
illicit enrichment, concealment of proceeds derived from corrupt acts, influence-peddling, diversion of public
property for private use, and conspiracy to commit corruption.

103 Inter-American Convention against Corruption (adopted 29 March 1996, entered into force 6 March 1997) 35
ILM 724. Tt sets the basis upon which other multilateral instruments for preventing and combatting corruption
appear to be modelled. The preamble to the UNCAC takes note of the OAS Convention and other multilateral
instruments.

104 Articles VI and VII of the OAS Convention require state parties to criminalise the following corrupt activities:
solicitation, acceptance, offer, or delivery of improper payments and the illicit use or concealment of property
derived from a position of authority. Further participation in any corrupt acts as an accomplice, collaborator or
conspirator is proscribed by the OAS Convention.

105 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (opened
for signature 17 December 1997, entered into force 15 February 1999) 37 ILM 1 (OECD Convention).

106 Criminal Law Convention on Corruption (adopted 27 January 1999, entered into force 1 July 2002) ETS 173.
107 Civil Convention on Corruption (adopted 9 November 1999, entered into force on 1 November 2003) ETS
174.
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criminalises specific forms of corruption mainly falling under active and passive bribery.!?®
However, article 2 of the COE Civil Law Convention defines corruption as

[the] requesting, offering, giving, accepting, directly or indirectly, a bribe or
any other undue advantage or prospect thereof, which distorts the proper
performance of any duty or behaviour required of the recipient of the bribe,
the undue advantage or prospect thereof.

The Southern Africa Development Community (SADC) Protocol follows a similar approach
to the COE Civil Law Convention and proffers a definition of corruption under article 2.!%

From the above (with the exceptions of the SADC Protocol and the COE Civil Law
Convention), the main pattern adopted by the international and regional anti-corruption
instruments is to identify acts or offences falling within a wide range of dishonest behaviour
and classify these as corrupt.'!”

This appears to be the route adopted by Kenya, where the Constitution does not define the term
‘corruption’. The ACECA, the primary legislation dedicated to preventing and combatting
corruption, does not explicitly define the term ‘corruption’. Instead, it identifies various
manifestations that would be classified as offences.'!! Furthermore, actions connected to, and
often used to aid in committing, corrupt activities (such as money laundering, concealment and
obstruction to justice) are covered when considering what constitutes corruption.

Some scholars contend that corruption may best be understood by categorising rather than
defining it. These categories include the public office-centred conception of corruption;'!?

public interest-centred view of corruption;'!® and market-centred view of corruption.''

108 Articles 5, 6, 9, 12 and 13 of the COE Criminal Law Convention on Corruption deal with criminalisation.
Laundering the proceeds of crime and trading in influence are also covered under the COE Criminal Convention.
109 ¢ Any act referred to in article 3 and includes bribery or any other behaviours in relation to persons entrusted
with responsibilities in the public and private sector which violates their duties as public officials, private
employees, independent agents or other relationships of that kind and aimed at obtaining undue advantage of any
kind for themselves or others.” The Southern African Development Community Protocol on Corruption (SADC)
Protocol against Corruption (signed 14 August 2001, entered into force 6 July 2006).

119 Obura (note 93 above) 258.

1 Section 2 of ACECA identifies offensive conduct as including bribery, fraud, embezzlement or
misappropriation of public funds, abuse of office, breach of trust, and offences involving dishonesty in connection
with any tax rate or impost levied under any Act or even electoral offences. The need for precision in legally
defining prohibited conduct is imperative. This would ensure, for example, that when enforcing the law,
procedural fairness is observed in detecting and prosecuting corruption. See also Mills (note 22 above) 2.

12 KHRC (note 59 above) 12. The public office-centred view of corruption regards corruption as ‘behaviour that
deviates from that expected of a public officer, and that is explained in terms of official’s desire for improper
personal benefit’. The main criticism levelled against this view is that it focuses on the demand-side of corruption
while ignoring the supply-side.

113 Tbid 13. The public interest view of corruption focuses on the harm caused by the public official to the public
due to improper, self-serving behaviour. See also J Gardiner ‘Defining Corruption’ in A J Heidenheimer & M
Johnson (eds) Political Corruption: Concepts and Contexts 3 ed (2011) 25, 26.

114 Ibid The market-centred view of corruption regards corruption as a ’situation where public officials treat their
positions and privileges as a business or private source of income’.
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Manzetti and Wilson define corruption as an ‘illegal transaction where public officials and
private actors exchange goods for their own enrichment at the expense of society at large’.!!®
This definition takes the legalistic view espoused by Obura that corruption should be viewed
as ‘behaviour that violates some formal standards or rules of behaviour set down for its officials

or citizens’.''® The list of definitions is not exhaustive.

1.6.2 Corruption classified

Corruption is context-dependent.!'!” For further discussion on the context of corruption please
refer to Chapter 5 of this thesis. Identifying how it is manifested within a particular country
(and even sector) is imperative, as only this allows for appropriate counter-measures to be
designed. Appreciating context is essential to the analysis of the legislation enacted to deal with
corruption and how best to implement it and enforce the laws. Several categories are explained
below, with no pretence that these are exhaustive.

Depending on the type of power that may be abused, corruption can be classified as either
public (governmental) or private sector corruption. Public sector corruption is associated with
the state and its public officers.'!® Further sub-classification of public sector corruption looks
at political corruption and bureaucratic corruption.!!” Corruption can also be sub-classified as
grand (large-scale) or petty, depending on its scale and effects.

In the public sector, grand corruption refers to deep-rooted corruption. Usually, it occurs at the
highest levels of government and results in significant misappropriations of wealth and
effecting social distortion.'?* Grand corruption is primarily attributed to poor accountability
mechanisms and lack of transparency at the highest levels of government.!'?! Petty corruption
is the everyday corruption that takes place at the implementation-end of state policy, where
public officials encounter the public.'??

15 1, Manzetti & C Wilson ‘Why do Corrupt Governments Maintain Public Support?’ (2007) 40 Comparative
Political Studies 949, 952.

116 Obura (note 93 above) 243.

17 C Ashton Rethinking anti-corruption in South Africa: pathways to reform (2024) 9 & 22.

118 Olaniyan (note 21 above) 19.

119 J Johnson Anti-Corruption Strategies in Fragile States. Theory and Practice in Aid Agencies (2016) 8.
Bureaucratic corruption refers to corruption in public administration, that is, in the implementation-end of politics
where the public meets officials.

120 B Bloom ‘Criminalizing Kleptocracy: The ICC as a Viable Tool in Fighting against Grand Corruption’ (2014)
26 American University International Law Review 627, 633.

12l H Marquette et al. Supporting Anti-Corruption Reforms in Partner Countries, Concepts, Tools and Areas for
Action (2011) 8. Grand corruption occurs in sectors such as construction, telecommunications, extractive
industries, defence, health, and water.

122 Transparency International ‘What is corruption?’ (Transparency  International)
<https://www.transparency.org/en/what-is-corruption> accessed on 10 November 2024. Petty corruption is
defined as ‘everyday abuse of entrusted power by low-and mid-level public officials in their interactions with
ordinary citizens. It involves small or modest sums of money or other favours. Experiences of petty corruption
tend to occur when people interact with the following sectors and public services, customs, taxation, police,
judiciary, land services, registry and permit services, health, education and utilities. These sectors experience a
high preference as they are regularly solicited by the population, giving officials important monopoly and
discretionary powers at the point of access to public goods and services. Petty corruption is also found in the
private sector.’
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Grand corruption is often viewed as synonymous with political corruption. This however is a
misconception. Political corruption can be grand in scale or not.'?* It is perpetuated by
politicians, regardless of whether they are in the ruling party or belong to the opposition.
Political corruption is the abuse of power by politicians and other power-holders who make the
laws and regulations regarding the allocation of resources in a society (the ‘rules of the game’)
for private benefit.'>* For instance, the legislature may pass legislation to the advantage of a
private company, one which might (for example) have donated to a particular party to finance
its election campaign.

Another term usually associated with political corruption is ‘graft’. This occurs when “political
leaders use their political power (formal and informal position, information, and influence) to
extract resources from the public and private sectors for individual and/or group enrichment,
in an illegal and immoral way’.!?*> At the apex of this high-level corruption is state capture.'?¢

Additionally, corruption can be classified as incidental (individual) or sporadic, institutional,
and systemic (societal or entrenched).'?’ This classification is addressed further in Chapter 2.!28
It is difficult to draw a line between one category of corruption and another, and the
classification refers to and describes an ideal situation: ordinarily, there are overlaps.'?’ Grand
corruption, when political, is viewed as the most dangerous form. Once governmental
leadership is involved, corruption spreads rapidly to the lower echelons of the public sector,
often spiralling out of control.!3°

The focus of this research is on large-scale public sector corruption. The actors involved are
politicians and high-ranking public officials (sometimes referred to as politically exposed
persons, or PEPs). These abuse their positions to enhance their power, status and wealth by
turning national resources into their personal property.!*! Corrupt conduct includes, for

123 T Amundsen ‘Extractive and Power-Preserving Political Corruption’ in I Amundsen (ed) Political Corruption
in Africa: Extractive and Power Preservation (2019) Chapter 1. Amundsen, pointing to a situation where political
corruption may not be grand, gives the example of Kenya, where (he states) it takes less than one US dollar to
buy a vote. He indicates that it is a matter of level, not scale.

124 Ibid.

125 Ibid.

126 Section 2.7.2 of Chapter 2.

127 Fombad & Fombad (note 2 above) 733. Incidental or sporadic corruption occurs irregularly or is confined to a
few incidences of malfeasance by individuals or public officials. Usually it does not threaten the functioning of
the administration or the economy of the country or the organisation. Institutional corruption involves widespread
corruption within particular institutions and sectors of activities.

128 Section 2.7.3 of Chapter 2.

129 Amundsen (note 123 above) Chapter 1.

130 Fombad & Fombad (note 2 above) 733. See further Johnson (note 117 above) 6. Johnson points out that studies
have shown that corruption at the top of the hierarchy also increases corruption at the lower level and that political
corruption is usually upheld by systematised bureaucratic corruption. Expounding on this, RI Rotberg, in The
Corruption Cure: How Citizens and Leaders can Combat Graft (2017) 223, states that corruption ‘starts at the
top and slowly works its way through the arteries, veins and finally flows inexorably into the capillaries of lower-
level individual action’.

131 Hatchard (note 86 above) 18. He explains that politically exposed persons (PEPs) include ‘those who are or
have been, entrusted with prominent public functions’ such as ‘Heads of State/government, senior politicians,
judicial or military officials and important political party officials’ and members of their families. See also
Financial Action Task Force FATF Guidance politically exposed persons (Recommendations 12 and 22) (2013)
1.
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instance, the embezzlement or misappropriation of public funds; bribery; and trading in
influence. Large-scale corruption (usually grand in nature, as it more often than not involves
vast amounts of money) thrives by undermining the institutions of the rule of law, often leading
to impunity for high-ranking state officers and public officers.!*? National wealth and
resources, intended for development projects and programmes, are siphoned off by political
leaders and senior bureaucrats into private bank accounts in secret international locations where
it is laundered.!** The complex nature of large-scale corruption brings into focus the global
nature of corruption and the need to curb it at national, regional and international levels. The
thesis acknowledges that in large-scale corrupt relationships, there are non-state actors who,
more often than not, act on the supply-side of corruption.'**

Why this focus on large-scale corruption in the public sector? First, large-scale corruption is
antithetical to constitutional governance and the principles of constitutionalism.'** Large-scale
corruption perpetuated by those entrusted with the people’s wealth breaches a fiduciary duty.
Secondly, the corruption perpetuated by leaders and senior public officers encourages other
forms of corruption at the middle and lower levels of the public sector. The leaders and officers
have no moral standing to address corruption while they are engaged in it. The focus on large-
scale corruption in the public sector is informed by what Ghai describes as the main
preoccupation of the Constitution of Kenya of 2010: to safeguard public resources from
plundering by politicians and bureaucrats.'*® Only if corruption involving state officers and
senior public officers in government is brought under control is there likely to be a reduction
in corruption at the lower levels of the public service (noting that petty corruption can safely
be dealt with by the office of the ombudsman). Finally, large-scale corruption can lead to what
has become known as ‘state capture’. State capture implies a form of private-sector-initiated
incursion into the domain of the state.'*’

Although the research focuses on Kenya as a case study, it references good practices from
comparable jurisdictions such as Sierra Leone, South Africa and Zimbabwe. Specifically, it

132 The Conference of State Parties (CoSP) to the UNCAC noted ‘with regret’ that there is ‘the risk that persons
accused of crimes of corruption may escape justice and thus elude the consequences of their actions and may
successfully hide their assets’. See United Nations Conference of the States Parties to the UNCAC ‘Report of the
Conference of the States Parties to the United Nations Convention against Corruption on its seventh session, held
in Vienna from 6-10 November 2017 (23 November 2017) UN Doc CAC/COSP/2017/14. Resolution 7/2
‘Preventing and combating corruption in all its forms more effectively, including, among others, when it involves
vast qualities of assets, based on a comprehensive and multidisciplinary approach, in accordance with the United
Nations Convention against Corruption’ (2017), Preamble.

133 Hatchard (note 86 above) 14.

134 Ibid 4.

135 Fombad (note 23 above) 15 and 36. According to Fombad, core elements of constitutionalism that ought to be
entrenched in the constitution include the recognition and protection of fundamental rights in the Bill of Rights;
the separation of powers; judicial independence; provisions to check arbitrary amendment of constitutions;
judicial review; institutions to support constitutional democracy; and elaborate provisions concerning respect for
the rule of law and principles of good governance.

136 Ghai (note 26 above) 127.

137 F Venter ‘State Capture, Corruption, and Constitutionalism in South Africa’ in CM Fombad & N Steytler (eds)
Corruption and Constitutionalism in Africa: Revisiting Control Measures and Strategies (2020) 69, 70. Venter
explains that state capture in the South African context implies ‘positioning loyal supporters of the governing
majority not only for the personal benefit of individual officeholders but, broadly, for the purpose of gaining
control over the powers and resources of the state’.
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evaluates how constitutional, legislative and institutional frameworks can enhance Kenya’s
fight against systemic corruption. Due to the transnational nature of corruption, and because
Kenya, like many other countries, has adopted and ratified international treaties for preventing
and combatting corruption, its anti-corruption measures are evaluated in line with the
international standards set by these instruments. Corruption has deleterious effects on society,
some of which are discussed below. For further discussion on the context of corruption please
refer to Chapter 5 of this thesis.

1.6.3 Effects of corruption

A growing body of evidence from policy-makers, non-state actors, institutions and
academics indicates that corruption impedes social, economic, political and cultural
development.'*® In his address to the UN Security Council in 2018, Secretary General Antonio
Guterres lamented that corruption is a huge cost to the global economy.!* Guterres cited
estimates from the World Economic Forum that put the annual global cost of corruption at

USD 2.6 trillion, or 5 per cent of global domestic product.'*?

According to Fombad, corruption erodes democracy and good governance and weakens any
efforts towards creating and sustaining a culture of constitutionalism.'*! This is partly due to
the fact that, despite the opening up of democratic space in the 1990s that allowed for
competitive elections, corruption in the new electoral processes by African leaders led to the
undermining of democratic values.'*? When corruption infiltrates the electoral process through
malpractices such as vote-rigging and fraud, democracy (which allows people constitutionally
to participate in governance by electing their representatives) is subverted. The result is a
government that is not accountable to the governed and which is therefore unlikely to be
responsive to the public interest, making it prone to corruption.'* Corruption significantly
impedes efforts to establish strong public and civil institutions such as the judiciary. An honest
and independent judiciary is key to enforcing laws that fight corruption.'** In addition,
corruption has a destructive impact on a country’s development agenda. It reduces the available
funds for development-related activities and undermines governments’ capacity to
provide essential services (this is discussed in detail in Chapter 2).!%

138 Marquette et al. (note 121 above).

139 A Guterres ‘Remarks to the Security Council on Corruption in Conflict’ (United Nations General Secretary,
10 September 2018) <https://www.un.org/sg/en/content/sg/speeches/2018-09-10/corruption-conflict-remarks-
security-council> accessed on 10 November 2024.

140 Tbid.

14l Fombad &Fombad (note 2 above) 736.

142 As Ghai contends, ‘African elections are no longer about policy options. They are about the capture of the
state. Combined with strong traditions of corruption, the capture of the state opens up access to vast sums of
money.” YP Ghai ‘Ethnicity, Decentralisation and Constitutionalism: A Comparative Perspective’ in CM Fombad
and Nico Steytler (eds) Decentralisation and Constitutionalism in Africa (2019) 53, 59.

143 UK Tkpe ‘The Impact of Manipulated Re-elections on Accountability and Legitimacy of Democratic Regimes
in Africa: Observations from Nigeria, Zambia and Kenya’ (2009) 3 African Journal of Political Science and
International Relations 300.

144 Rose-Ackerman (note 13 above) 382.

145 The late Kofi Annan, former Secretary General of the UN, described the effects of corruption in the following
words: ‘Corruption hurts the poor disproportionally by diverting funds intended for development, undermining a
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Corruption is not only a development and a governance concern but a human rights issue. It
deprives countries of the resources needed to implement human rights obligations and establish
and strengthen institutions that uphold them.!*® Corruption exacerbates societal inequalities by
affecting equal access to basic resources and social-economic goods.'*” In regard to
development, corruption threatens to derail the international community’s development
agenda.'*® It hinders the attainment of the UN Sustainable Development Goals (SDGs) and
presents a major obstacle to the efforts by developing countries to mobilise resources for social
and economic development. In particular, it undermines efforts by the global community to
achieve SDG Goal 17, Target 17.1 (which calls explicitly for domestic resource
mobilisation).!*

On a global scale and related to the above, corruption is integral to transnational organised
crime. It opens illicit spaces in which international networks of arms dealers, illicit drugs,
human traffickers, terrorists, and money launderers thrive, posing a major threat to the peace
and security of humanity.'*® Because of the secretive nature of those involved in corrupt
practices, it creates an obstacle to implementing legal instruments employed to counter it at

domestic and international levels.!>!

1.7 Regional and international perspectives

The international struggle against corruption means that Kenya needs to fulfil its international
obligations by streamlining its laws and ensuring that these are enforced at the domestic level.
The benchmarks set by international conventions and how these contribute to Kenya’s anti-
corruption strategy are analysed in Chapter 5. The analysis of these regional and international
instruments identifies some best practices Kenya might adopt to improve its current anti-
corruption legal framework and enhance its overall strategy in fighting corruption.

From an international perspective, increasing consciousness of the adverse social, political, and
economic consequences that corruption entails has informed global efforts to combat it through

government’s ability to provide basic services, feeding inequality and injustice, discouraging foreign investment
and aid. Corruption is a key factor in economic underperformance and a major obstacle to poverty alleviation and
development.” UNCAC (note 78 above) Foreword.

146 International Bar Association Tax Abuses, Poverty and Human Rights: A Report of the International Bar
Association’s Human Rights Institute Task Force on Illicit Financial Flows, Poverty and Human Rights (2013) 2.
147 K Moyo ‘Analysis of the Impact of Corruption on the Realisation of the Right to Development’ (2017) 33
South African Journal on Human Rights 193, 213.

148 United Nations General Assembly Res 70/1 (21 October 2015) UN Doc A/RES/70/1. The 2030 Agenda for
Sustainable Development includes 17 SDGs and 169 targets. The 2030 Agenda is a plan of action for people,
planet and prosperity. It was adopted on 25 September 2015 by heads of states and governments at a special UN
summit. The 2030 Agenda is a commitment to eradicate poverty and achieve sustainable development by 2030
worldwide, ensuring that no one is left behind. The 2030 Agenda integrates the three dimensions of sustainable
development, namely the economic, social and environmental. Goal 16.5 calls for state parties to substantially
reduce corruption and bribery in all their forms.

149 Tbid. Goal 17 aims to ‘[s]trengthen the means of implementation and revitalize the Global Partnership for
Sustainable Development.” Target 17.1 is to ‘[s]trengthen domestic resource mobilization, including through
international support to developing countries, to improve domestic capacity for tax and other revenue collection’.
150 Guterres (note 139 above).

IS JT Gathii ‘Assessing the Constitution of Kenya of 2010 Five Years Later’ in T Ginsburg & A Hugq (eds)
Assessing Constitutional Performance (2016) 336, 355.
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international law. The UNCAC is a legally binding anti-corruption multilateral treaty.!>* As of
August 2024, an impressive 191 parties and 140 signatories, including Kenya, had ratified or
acceded to this global instrument: it has truly worldwide support.!> By accepting to be bound
by the international legal standards established in the Convention, state parties express the
highest recognition of the corruption problem. It is also a political commitment to cooperate
and comprehensively respond to a global problem. It covers corruption in both the public and
private sectors.!>* However, revelations have unearthed a series of international corruption
scandals, including the Panama Papers, the Paradise Papers, and the Luanda Leaks.!> These
scandals have exposed serious weaknesses in the efforts to deal with grand-scale transnational
corruption, revealing, more specifically, several loopholes in the provisions of the UNCAC.

The most notable of the loopholes is that the UNCAC does not contain any specific obligations
relating to grand corruption. It does not categorise different forms of corruption. Instead, it
covers both petty and grand forms of corruption. It is the realisation of this weakness that has
seen state parties to the UNCAC agreeing in a resolution to ‘increase their efforts and take
measures to prevent and counter [...] acts of corruption that involve vast quantities of asset
[...] and thereby contributing to the achievement of the Sustainable Development Goals’.!>
Realising the urgency to combat corruption at a global level led to the UN’ first Special Session
on Corruption (UNGASS) in 2021.">7 One of the matters the session had to deliberate and
commit to is the necessity to take steps to tackle corruption (and especially grand corruption)

effectively.!®

Global efforts to address corruption through international law saw the adoption of the AU
Convention. This Pan-African anti-corruption legal instrument has specific features that
indicate the drafters’ awareness of Africa’s unique challenges in dealing with corruption.
Nevertheless, certain omissions in the normative contents of the instrument present challenges
in its implementation.'

132 UNCAC (note 78 above).

153 As of 7 August 2024, there were 191 parties and 140 signatories to the UNCAC. For detail, see United Nations
Treaty Collection ‘14. United Nations Convention Against Corruption’ (United Nations Treaty Collection)
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XVIII-14&chapter=18&cla ng=_en>
accessed on 28 September 2024. These include 185 UN member states, the Cook Islands, the Holy See, the State
of Palestine, and the European Union.

154 Article III (15-42) of the UNCAC is dedicated to criminalisation and law enforcement. The Convention not
only criminalises basic forms of corruption, such as bribery and embezzlement of public funds, but also widens
the scope of anti-corruption measures by covering trading in influence, as well as the concealment and laundering
of proceeds of corruption. Articles 21 and 22 address bribery and embezzlement of property in the private sector.
155 International Consortium of Investigative Journalists ‘An ICIJ Investigation Luanda Leaks’ (International
Consortium of Investigative Journalists) <https://www.icij.org/investigations/luanda-leaks/> 10 November 2024.
The leaks revealed in 2020 that ‘[t]wo decades of corrupt deals made Isabel dos Santos Africa’s wealthiest woman
and left oil and diamond rich Angola one of the world’s poorest countries’.

136 CoSP (note 132 above).

157 United Nations General Assembly Special Session Res 32/1 (2 June 2021) UN Doc A/RES/S-32/1.

158 M Benestad Policy Brief: Let Us Get Serious about Grand Corruption: An Indispensable Priority for the 2021
UN General Assembly Special Session (2020).

159 Olaniyan (note 21 above) 154 notes that ‘asset recovery’ does not expressly appear under the objectives of the
AU Convention.
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The AU Convention and the UNCAC seem to have similar concerns about the need to combat
corruption by using international law. Both legal instruments recognise the multi-faceted nature
of the corruption problem. The two instruments address the corruption problem under four
main areas, namely, ‘effective corruption-prevention measures;'® strategies to facilitate the
investigation and criminalisation of corruption and related offences;!¢! practical international
cooperation in the investigation and prosecution of corruption and related offences;'®? and
strategies for recovering the proceeds of corruption’.!> The AU Convention is focused on
Africa, whereas the UNCAC has global application. Kenya has ratified both instruments and
progressively implemented the requirements.'®* The two instruments also form part of the laws

of Kenya under the Constitution.!'®®

1.8 Shortcomings of the anti-corruption legal and institutional framework

Though a myriad laws and institutions are intended to deal with corruption in Kenya, this study
argues that the fact they have not significantly been able to reduce corruption is due to several
factors. First, how corruption is defined and classified in Kenya stands in the way of an
effective response to large-scale public sector corruption. From a criminal law perspective, a
clear and concise definition is needed to inform the nature of interventions to address the crime
of corruption. Interventions for curbing petty bureaucratic corruption are not necessarily suited
for addressing political and large-scale public sector corruption. Additionally, a proper
understanding of what causes different forms of corruption in different sectors should inform
the laws needed to sanction the particular corrupt activity and close the loopholes that enable
corruption. This is an area in which Kenya is lacking. The ACECA does not define corruption,
preferring instead an ostensive definition. The limitation of this approach is that conduct not
expressly prohibited is not considered corruption and does not fall under economic crimes. '

Moreover, the penalties these offences attract do not differentiate sufficiently between large-
scale and petty corruption. The legislation which defines and sanctions corruption does not

160 Chapter II (articles 5-14) of the UNCAC and article 7 of the AU Convention.

161 Chapter III (articles 15-42) of the UNCAC and articles 4, 5, 6 and 8 of the AU Convention.

162 Chapter IV (articles 43-49) of the UNCAC and articles 15-19 of the AU Convention.

163 Chapter V (articles 51-59) of the UNCAC and article 16 of the AU Convention deal in a limited way with the
confiscation and seizure of the proceeds and instrumentalities of corruption.

164 Open Society Foundation Effectiveness of Anti-Corruption Agencies in East Africa: A Review by Afrimap
(2013) 7.

165 Article 2(6) of the Constitution.

166 Section 2 of the ACECA points to the offences of bid-rigging; bribery; fraud, embezzlement or
misappropriation of public funds; abuse of office; breach of trust; an offence involving dishonesty in connection
with any tax, rate or impost levied under any Act; or under any written law relating to the election of persons to
public office. Kenya’s legal framework would benefit from the framework of the Democratic Republic of Congo
(DRC), where grand corruption is specifically criminalised as aggravated in the following instances: corruption
to impede the course of justice; corruption in order to conclude public contracts, or to obtain mining rights, forest
concessions, or fiscal advantages in violation of the investment code; corruption in order to violate rules of
privatization or the disengagement of the state from public companies; and corruption committed in a criminal
organisation. See B Kahombo ‘Corruption in the Democratic Republic of the Congo and its Impact on
Constitutionalism and Respect for the Rule of Law’ in CM Fombad & N Steytler (eds) Corruption and
Constitutionalism in Afvica; Revisiting Control Measures and Strategies (2020) 289, 295. Kenya’s leadership’s
reluctance to focus on grand corruption may be motivated by self-interest in protecting those in powerful positions.
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make it a high-risk and unprofitable activity for everyone.'®” This thesis argues that clearly
defining and enforcing measures against corruption is necessary to reduce corruption and the
impunity that often goes with it. For further discussion on other institutions that can deal with
corruption please see the role of corruption in Chapter 4.

The criticism levelled against the ACECA that it is weak and was ‘meant to protect members
of parliament and their friends’ might have some truth to it, going by the lack of any meaningful
convictions of high-ranking state officers.'®® Currently, the national legal framework for
fighting corruption is divided between various pieces of legislation and enforced by different
agencies.'®® This raises the danger of conflicting provisions, and makes it difficult for the
public, lawyers and law enforcement agents to understand and enforce. The disjointed legal
and institutional framework for addressing corruption allows malpractices such as bribery,
misuse of state and public resources, and money laundering to go unpunished.!”® For instance,
in a 2018 case involving Kenya’s deputy chief justice, the issue arose of which forum should
adjudicate the case. The court ruled that the offence of abuse of office involving a judicial
officer had elements of misconduct and that the Judicial Service Commission was the proper
forum to determine it.!”!

As mentioned, there is no proper coordination between the various anti-corruption institutions
in Kenya. The legal landscape creates several institutions and agencies with overlapping
mandates. Lack of coordination between anti-corruption institutions and agencies results in
duplication of effort and uneconomical use of resources, impeding their operation.!”?> Without
clearly defining the mandate of each body involved in enforcing these laws, there is a danger

of turf wars compromising enforcement.'”?

167 KHRC (note 59 above) 82.

168 B Sihanya ‘Constitutional Commissions in Kenya: Experiences, Challenges and Lessons’ (Conference on State
Implementation of the Constitution since 2010, Nairobi, November 2013)
<http://erepository.uonbi.ac.ke/bitstream/handle/11295/84576/Sihanya_Constitutional%20Commissions%20in
%20Kenya%?20experiences%2C%20challenges%20and%20lessons.pdf?sequence=1> accessed on 10 November
2024.

169 Republic of Kenya (note 24 above) 7-8.

170 TL Humby et al. Independent Reporting Mechanism (IRM): Kenya End-of-Term Report 2016-2018 (2020).
17! See the case of Philomena Mbete Mwilu v Director of Public Prosecutions & 3 others, Stanley Muluvi Kiima
(Interested Party), International Commission of Jurists Kenya Chapter (Amicus Curiae) [2019] eKLR (the Mwilu
case) paras 381, 391, 394, and 402. On a second charge of obtaining of security by false pretences, the DPP was
barred from proceeding with the matter on the grounds that the Directorate of Criminal Investigations (DCI) had
illegally obtained the evidence it sought to rely on in court. See also Mills (note 22 above) 18. Mills explains that
jurisdictional issues may impede prosecution if corruption and misconduct are subjected to multiple legal
frameworks. She adds that ‘managing the potential for criminal, administrative and employment laws to conflict,
overlap or delay the imposition of non-legal penalties and enforcement frameworks is essential for maintaining
the effectiveness and credibility of an anti-corruption strategy’.

172 Under section 54 of the Proceeds of Crime and Anti-Money Laundering Act of 2009, the Asset Recovery
Agency is mandated to recover corruptly acquired assets. The same function is bestowed on the EACC in that it
is mandated to combat corruption with respect to proceeds derived from corruption and economic crime. See also
section 11(1)(j) of the EACCA.

173 Media reports have highlighted continued wrangling over mandates between the ODPP and DCI regarding
which of them has the power to prosecute. This led to a delay in pursuing those accused of corruption, among
other offences. For instance, in March 2020, two public officers accused of violating procurement laws were let
off by a court owing to a stand-off between the investigators from the DCI office and the prosecutors in the ODPP.
B Wasuna ‘Graft case that drove a wedge between DCI Kinoti and DPP Haji’ Nation (22 June 2020)
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Furthermore, preventing and combatting large-scale public sector corruption requires strong,
efficient, independent institutions that are insulated from political interference. Kenya’s 2010
constitutional dispensation has made strides by constitutionalising some of these institutions.
These include the office of the Auditor-General and the Controller of Budget (both of which
fall under independent offices), the Central Bank, the National Treasury, and the Commission
on Revenue Allocation. Other institutions and offices critical in the fight against corruption
include the Office of the Director of Public Prosecution, the Directorate of Criminal
Intelligence, the EACC, the Asset Recovery Agency (ARA), and the Attorney-General. To be
independent, the bodies must be legally empowered (including through adequate and clear
laws) to enable them to implement their mandates and be financially resourced to attract and
retain professional manpower and be effective.!”* Operational independence further entails
operating effectively and efficiently in enforcing anti-corruption laws.

Institutional independence appears to be lacking (judging by the operations of some of these
institutions and bodies). For instance, in 2015, under the President’s directive, a team was put
together under the name of the Multi-Agency Team (MAT).!” This body is not grounded in
law, opening the door to legal challenges when institutions under MAT carry out joint
operations. Secondly, these institutions operate at arm’s length from the executive branch,
making it challenging to maintain independence in the Kenyan context. The arrangement also
distorts public perception regarding such autonomy.!’® Furthermore, institutions for
safeguarding public finance are susceptible to capture by political and predatory elites,
hollowing out their constitutional safeguards and turning them into vehicles for looting.!”” This
thesis analyses these institutions to illuminate the challenges they face in implementing and
enforcing the legal framework for fighting corruption. It also puts forward recommendations
for addressing some limitations based on best practices in other jurisdictions. Overall, the
necessity for institutional autonomy and operational independence cannot be emphasised
enough when it comes to the implementation of laws to prevent, curb, and punish corruption.

The Constitution contains a robust anti-corruption framework and lays a solid foundation for
the other laws and institutions needed to fight corruption. Arguably, this elaborate anti-
corruption architecture has not produced any meaningful results in reducing large-scale public
sector corruption. This is because it has not been institutionally adapted to enable its
implementation. The lack of institutional adaptation has led to a major gap between the

<https://nation.africa/kenya/news/graft-case-that-drove-a-wedge-between-dci-kinoti-and-dpp-haji-734104>
accessed on 6 July 2024.

174 JST Quah ‘Five Success Stories in Combating Corruption: Lessons for Policy Makers’ (2017) 6 Asian
Education and Development Studies 275, 282.

175 The team consists of eight bodies: the EACC; ODPP; Directorate of Criminal Investigations; National
Intelligence Services; Financial Reporting Centre; Asset Recovery Agency; Kenya Revenue Authority; and Office
of the President.

176 See the Mwilu case (noted 171 above) paras 254, 426. One of the issues the court dealt with was whether in
the circumstance of the case, the offices of the DPP and the DCI acted independently in pursuing the matter. The
petitioner had expressed apprehension that the independence of the DPP and the DCI could not be guaranteed,
arising from previous remarks made by the then President (Uhuru Kenyatta) after the court annulled the 2017
Presidential election. The court stated: ‘Given that the President, the DPP and DCI are all members of the
executive which the President heads, the apprehension may not be unreasonable.’

177 Gathii (note 151 above) 355.
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constitutional text and practice. For example, the EACC has limited powers to enforce Chapter
Six of the Constitution.!”® The need for clear guidelines for leaders when exercising their duties
is central to curbing impunity and arbitrary rule.

1.9 Outline of the study

The study consists of six chapters. Chapter 1 is introductory and provides context by describing
the background to the corruption problem and how it has evolved in Kenya. This is followed
by the statement of the research problem; the research questions to be investigated;
methodology; the theoretical framework underpinning the study; and the study’s structure.

Chapter 2 presents an overview of definitions, classifications, forms and effects of corruption.
It analyses the different forms and categories in which corruption manifests itself, and locates
the same in the Kenyan context. Furthermore, the chapter describes the nature and extent of
the corruption problem in Kenya. Such an understanding is essential to evaluating the anti-
corruption mechanisms envisioned in the Constitution. The chapter further discusses the anti-
corruption strategies employed in Kenya before 2010. The discussion in this chapter lays the
foundation for evaluating the legal and institutional framework for addressing public sector
corruption in Kenya.

Chapter 3 evaluates the national legal framework for preventing and combatting public sector
corruption. The chapter briefly discusses the historical context which led to the entrenchment
of anti-corruption measures in the Constitution. It then delves into a detailed analysis of the
constitutional provisions addressing corruption and abuse of office. Furthermore, the chapter
evaluates selected pieces of national legislation pertinent to the anti-corruption strategy
envisioned in the Constitution. It identifies notable inadequacies or limitations that may weaken
the anti-corruption strategy, and suggests best practices and reforms for addressing them.

Chapter 4 critically analyses the institutional framework for implementing and enforcing the
anti-corruption strategy. Institutions are fundamental to the implementation and enforcement
of any measures targeting corruption. Since the Constitution envisions a comprehensive anti-
corruption strategy, it creates and mandates institutions and gives them the responsibility of
implementing and enforcing the strategy. The chapter analyses the various organs of the state
and other bodies and entities tasked with implementing the mechanisms for preventing and
combatting public sector corruption. Where the evaluation unearths weaknesses, the chapter
suggests reforms to address them.

Chapter 5 examines Kenya’s anti-corruption strategy and how it aligns with regional and
international standards for preventing and combatting corruption. Furthermore, the chapter
evaluates best practices to enhance Kenya’s legislative and institutional frameworks as
benchmarked against standards set at regional and international anti-corruption platforms. In
particular, the chapter focuses on corruption prevention; criminalisation and law enforcement;
international cooperation; and asset recovery and return as critical pillars for enhancing
Kenya’s anti-corruption strategy. These pillars are crucial to the attempt to respond effectively

178 Ethics and Anti-Corruption Commission Strategic Plan 2018-2023 (2018).
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to domestic and transnational aspects of corruption. The chapter also addresses the contribution
of the private sector to large-scale public-sector corruption. Particular emphasis is placed on
using beneficial ownership transparency (BOT) standards to address corruption, as the latter is
perpetrated through complex corporate structures and entities.

Chapter 6 concludes this study. It provides the findings and recommendations as to ways in
which the legal and institutional framework could be improved to enhance the efficiency of
Kenya’s anti-corruption strategy. It also provides key recommendations for reforms, which, if
implemented, would actualise the vision of Kenyans living in a corruption-free country. This
chapter also outlines further areas for research.
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CHAPTER 2: DEFINITIONS, CLASSIFICATIONS, FORMS, AND EFFECTS OF
CORRUPTION

2.1 Introduction

The pressures caused by the COVID-19 pandemic brought corruption into focus as part of a
global crisis.! The deleterious effects of corruption during the pandemic demonstrated that no
country or state is immune to it.? Corruption differs in scale and scope in different parts of the
world, but, variations aside, it proved to be a universal obstacle to dealing with COVID-19.3
Allegations of massive corruption related to the misuse of emergency funds reverberated
around the globe.* Frustration with corruption and governments’ misuse of state resources led
to worldwide protests, with people calling for political change and social justice.® The urgent
need to prevent and combat corruption is clearer than ever before, as are the challenges facing
these efforts. Appropriate responses require a deeper understanding of just what corruption is
and how it works.

This chapter presents an overview of the concept of corruption and examines the strategies
adopted by states in general and by Kenya in particular to prevent and curb it. It also highlights

! Transparency International Corruption Perceptions Index 2020 (2021).

2 The Transparency International Corruption Index captures the trend of corruption in the last 10 years among 180
countries and territories surveyed. Among the highlights of the CPI index is the decline in scores among countries
such as the United States of America, Australia, and Canada. In the top-performing countries, corruption takes
less fragrant forms, such as inadequate control of political finance, revolving-doors between industries and their
regulators, and opaque lobbying.

3 The TI 2020 CPI report also highlights that the UK’s Prime Minister and his counterpart in Canada were
implicated in corruption related to the procurement of medical supplies in response to the COVID-19 pandemic.
See Transparency International ‘CPI 2021: Trouble at the top’ Transparency International News (25 January
2022) <https://www.transparency.org/en/news/cpi-2021-trouble-at-the-top> 8 August 2022. See Transparency
International The Ignored Pandemic Behind Covid-19. The Impact of Corruption on Healthcare Service Delivery
(2020) 3 to 16, which highlighted the extent of COVID-19-related corruption in the health sectors of various
countries. Even top-scoring countries under the CPI appeared to have forgotten integrity in the panic of the crisis.
Several European countries, including Belgium, the Netherlands and Denmark, suspended public procurement
rules. The result was a total lack of transparency, with billions of euros in spending remaining largely hidden from
the public. See generally A Homolova & D Lyndell ‘Crime, Corruption, and Coronavirus: Europe’s Covid-19
Spending Spree Unmasked’ Organized Crime and Corruption Reporting Project (21 October 2020)
<https://www.occrp.org/en/project/crime-corruption-and-coronavirus/europes-covid-19-spending-spree-
unmasked> accessed on 10 November 2024.

4J Vrushi & MB Kukutschka ‘Why Corruption Fighting Matters in Times of Covid-19: Corruption Perception
Index 2020: Research  Analysis’ Transparency  International News (28 January  2021)
<https://www.transparency.org/en/news/cpi-2020-research-analysis-why-fighting-corruption-matters-in-times-
of-covid-19> accessed on 8 August 2023.

> Transparency International ‘CP1 2020: Sub-Saharan Africa’ Transparency International News (28 January
2021) <https://www.transparency.org/en/news/cpi-2020-sub-saharan-africa> accessed on 8 August 2023, which
reports that the economic shock of the pandemic led to widespread protests in countries across the region, such as
Kenya, South Africa, Angola, and Zimbabwe. See also M Oduor ‘Africa’s Covid-19 corruption that outweighs
pandemic’ Africanews <https://www.africanews.com/2021/05/25/africa-s-covid-19-corruption-that-outweighs-
pandemic//> accessed on 8 August 2023. For example, in Kenya, street protests erupted and workers went on
strike over ill-equipped hospitals when it was alleged that collusion between businesspeople and government
employees at the state-run Kenya Medical Supplies Agency (KEMSA) fraudulently diverted about USD 400
million of public funds earmarked for medical equipment needed to fight COVID-19.
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the broad effects of corruption in order to illustrate the need for constitutionalising anti-
corruption measures.

2.2 The concept of corruption

The question of what corruption is has preoccupied many a scholar and practitioner over the
years. The past two decades have witnessed a transformation in research and practice in anti-
corruption discourse, both locally and globally. Generally, analysts of corruption have not
found agreement on what might constitute a comprehensive and universally accepted
definition.® The lack of consensus stems from the realisation that corruption is, by nature,
complex, multi-faceted, and multiscale, adopting different forms and functions in different
contexts.” Some scholars maintain that the term defies definition owing to its many dimensions,
making it difficult to come up with a concise or singular definition.?

The literature on corruption is extensive, and attempts continue to be made to define corruption
from an economic, social, legal, and political perspective. Nevertheless, as mentioned in
Chapter 1, it is generally agreed that definitions are important.’ Indeed, definitions are
important in delineating the nature and scope of research.!® Clearly defining the concept of
corruption and the many ways in which it manifests itself is crucial to the design and selection
of properly aligned strategies.!! It also brings clarity to the measures employed for preventing

® M Genaux ‘Social Sciences and the Evolving Concept of Corruption’ (2004) 42 Crime, Law and Social Change
13, 13. In AJ Heidenheimer Political Corruption: Readings in Comparative Analysis (1970) 3, the author states
that ‘any attempt to analyse the concept of corruption must contend with the fact that in English and other
languages, the word ‘corruption’ has a history of vastly different meanings and connotations’. See also M Johnston
‘The Search for Definitions: The Vitality of Politics and the Issue of Corruption’ (1996) 48 International Social
Science Journal 321, 321. MJ Farrales ‘What is Corruption? A History of Corruption Studies and the Great
Definitional Debates’ 2005 SSRN University of California Division of Social Sciences Research Paper
<https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_1D1739962 codel1600948.pdf?abstractid=1739962&mirid=1
> accessed on 8 August 2023. Farrales points out the evolving nature of corruption, highlighting that what may
be considered perfect behaviour today may be considered corruption in the future. See also L Holmes Corruption:
A Very Short Introduction (2015) 2. O Kurer ‘Definitions of Corruption’ in PM Heywood (eds) Routledge
Handbook of Political Corruption (2015) 30. Kurer posits that definitions continue to reflect the researcher or
campaigner’s purpose. L Underkuffler Captured by Evil: The Idea of Corruption in Law (2013) 1, 2. Underkuftler
explains that the ‘contemporary western ideology of Law assumes that law must be operated within a universe of
knowable and articulable standards, logical and demystified, that strive toward a neutral content and operation’.
She argues that corruption is an emotive concept imbued with ideas of good and evil, falsity and truth, and other
religious notions.

7K Obura ‘Towards a Corruption Free Kenya: Demystifying the Concept of Corruption for the Post-2010 Anti-
Corruption Agenda’ in MK Mbondenyi et al. (eds) Human rights and Democratic Governance in Kenya: A Post-
2007 Appraisal (2015) 239, 240.

8 R Tangri & A Mwenda The Politics of Elite Corruption in Africa: Uganda in Comparative African Perspective
(2013) 3. The authors employ a restrictive definition of corruption by viewing it as ‘the breach of laws in the
public office that affects decision-making’. See further A Graycar ‘Corruption: Classification and Analysis’
(2015) 34 Policy and Society 87, 89.

% United Nations Office on Drugs and Crime United Nations Handbook on Practical Anti-Corruption Measures
for Prosecutors and Investigators (2004) 23. Arguing for the case of a definition, Brata contends that ‘corruption
is a term of disrepute, lacking conceptual precision, [and yet] without a specific definition of corruption, the
analysis of corruption, and therefore anti-corruption, may be flawed and misleading.” See R Brata Why did Anti-
Corruption Policy Fail? A study of Anti-Corruption Policy Implementation Failure in Indonesia (2014) 10-11.
10 Kurer (note 6 above).

' A Mills ‘Causes of Corruption in the Public Sector and its Impact on Development: Turning what we know into
what we Do’ (2012)

30



and combatting corruption nationally and internationally. As such, it is imperative to
interrogate the meaning of corruption as it appears in anti-corruption discourse both in Kenya
and internationally.

Corruption has existed as a problem throughout the history of humanity. Initially, it enjoyed a
broader meaning than it has today. Corruption was viewed in terms of the moral health of the
whole society instead of the modern conception concerned with the actions of individuals.'?
The broader understanding of corruption judged it in terms of the distribution of power and
wealth, which was determined by how leaders related to their followers. This determined
whether the rulers had the right to rule.'?

The modern conception of the term ‘corruption’ focuses more specifically on actions taken by
individuals who hold positions of authority (according to some definitions) and those who seek
to influence them.'* Most literature on definitions suggests that corruption involves trading in
entrusted authority and using one’s position to distort outcomes in return for personal gain.'?
This conception of corruption is in line with how most dictionaries define corruption.
Generally, dictionaries view corruption as behaviour or conduct by those in power which is
dishonest or illegal.'® The perception is that those in power engage in corrupt acts or practices
inconsistent with their official duties and the rights of others.!”

The definitions found in several dictionaries tie in with the original meaning of the word
‘corruption’ as translated into English. The word ‘corruption’ is derived from the Latin noun
‘corruptus’, which translates as ‘destruction and decay at a systemic level’.!8 It carries a moral
meaning related to individual political actions such as bribing, falsifying, seducing, or
perverting.'” In effect, the word emphasises the breakdown of a society’s integrity.?’ Generally,

<https://www.academia.edu/35131217/CAUSES_OF CORRUPTION IN PUBLIC SECTOR_INSTITUTION
S_AND ITS IMPACT ON_DEVELOPMENT TURNING WHAT WE KNOW_INTO WHAT WE DO>
accessed 27 May 2021, 18. See also D Jancsics ‘Corruption as Resource Transfer: An Interdisciplinary Synthesis
(2019) 79 Public Administration Review, 523, 524.

12 Johnston (note 6 above) 322. See also S Wickberg ‘Understanding Corruption in the Twenty-first Century:
Towards a New Constructivist Research Agenda’ (2021) 19 French Politics 82, 82.

13 Ibid.

14 Ibid.

15 A Graycar ‘Corruption and Public Administration’ in A Graycar (eds) Handbook on Corruption, Ethics and
Integrity in Public Administration (2020) 1.

16 CM Schwarz (ed) The Chambers Dictionary (1993) 383 defines corruption as ‘the quality of being corrupt; a
corrupt action; bribery; dishonesty; rottenness; impurity’.

17 The Oxford and Marriam-Webster dictionaries define corruption as ‘dishonesty or fraudulent conduct by those
in power’ and ‘dishonest or illegal behaviour, especially by powerful people’. The Mariam-Webster Dictionary
goes further and describes corruption as a departure from the ‘original or what is pure or correct’, as well as
‘decay’ and ‘depravity’. BA Garner Black’s Law Dictionary (1999) 348. Black’s Law Dictionary defines
corruption as ‘the act of doing something with an intent to give some advantage inconsistent with official duty
and the rights of others, a fiduciary or official use of station or office to procure some benefit either personally or
for someone else, contrary to the rights of others’.

18 KR Hope & BC Chikulo (eds) Corruption and Development in Africa (2000) 18. See also Wickberg (note 12
above) 84.

19 C Vergara ‘Corruption as a Systemic Political Decay’ (2021) 47 Philosophy and Social Criticism 322, 330. The
author discusses the historical development of the notion of corruption since the medieval period and its links
with politics and government.

20 R Bismuth, J Dunin-Wasowicz, PM Nichols (eds) The Transnationalization of Anti-Corruption Law (2021) xix.
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definitions of ‘corruption’ convey the sense of undesirable conduct, practices or behaviour by
persons in the society whose behaviour is inconsistent with the rights and interests of others.
As Caiden puts it:

Whoever corrupts sets out to make something impure, debased and less
capable; an adverse departure from an expected course. When applied to
human relations, corruption is a bad influence, an injection of rottenness or
decay, a decline in moral conduct and personal integrity attributable to
venality or dishonesty. When applied to public office, rather than referring
to departures from ideal or even generally expected standards of incumbent
behaviour, the practice has been to spell out specific acts of misconduct that
disgrace public office and make the offenders unfit to remain in office.?!

The above quotation captures what corruption entails at a general level. The author applies the
concept to human relations and expounds on the decline in moral conduct and personal
integrity. He singles out public office and focuses on unacceptable behaviour by persons
occupying it. However, as stated earlier, definitions are important in delineating the scope and
area of research owing to corruption’s complex and expansive nature. How corruption is
defined determines how it is viewed and measured and what initiatives are translated into
policy to prevent or sanction it.>? For example, while for the purposes of public administration,
a general conception of corruption is enough, this is not so for legal matters. Clear definitions
are indispensable in any legal matters relating to corruption, and particularly so for successful
prosecutions.? In the same vein, since the study is on corruption in the legal space, the focus
thus shifts to public sector corruption, significantly because the Constitution of Kenya of 2010
embodies a robust anti-corruption theme. How Kenya’s constitutional and legislative
instruments define corruption is thus crucial to evaluating and analysing the anti-corruption
strategy post-2010.

2.3 How national instruments define corruption

The Constitution of Kenya, 2010 offers no single definition of the term ‘corruption’.?* It is
mentioned in several specific provisions relating to elections,?® while engaging in bribery or
other forms of corruption is prohibited in relation to the conduct of political parties.?® The use
of public resources to promote party interests or the interests of party candidates in elections is
also prohibited unless authorised by the law.?’

2l GE Caiden ‘Towards a General Theory of Official Corruption’ (1988) 10 Asian Journal of Public
Administration 3, 7.

22N Abjorensen Combating Corruption: Implications of the G20 Action Plan for the Asian-Pacific Region (2014)
14.

23 Graycar (note 15 above) 1.

24 The Constitution makes reference to corruption and commitments to prevent it. For example, under article 73,
leaders are expected to ensure that decisions are not influenced by nepotism, favouritism, or other improper
motives or corrupt practices. Article 91 prohibits political parties from ‘engaging in bribery or other forms of
corruption’.

25 In terms of article 81(e)(ii), elections are to be ‘free from ... improper influence or corruption’.

26 Article 91(2)(d).

27 Article 91(2)(e).
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It is important to note that the Constitution particularly mentions bribery and other forms of
corruption. This is not new, as Holmes points out that the usage of the terms (bribery and
corruption) indicates that they are closely related. Bribery is just one form of corruption; there
are other forms besides bribery.?® Including bribery with corruption under article 91 appears to
have been informed by reports of the large-scale bribery carried out by members of the political
parties during elections, something which obviously distorts the integrity of the election
process.?” As noted by the Constitution of Kenya Review Commission (CKRC), ‘a principal
reason for corruption among political parties is the need to raise money for election, and
sometimes for costs of running of party organisations’.’® The restriction on using public
resources to promote party interests of political parties is also in recognition of election-related
corruption.®! Burbidge labels this kind of corruption as competitive electoral corruption, and
states that under the multiparty system of government, Kenya has witnessed a competitive
gutting of state resources for the financing of electoral contests.>?

To understand the logic behind constitutionalising anti-corruption measures, one also needs to
investigate what corruption has meant to the people of Kenya. Part of the answer to the question
can be gleaned from article 81 of the Constitution (which provides for general principles for
the electoral system). A key principle is that elections should be free and fair, devoid of
‘violence, intimidation, improper influence or corruption’. In the case of Moses Masika
Wetang 'ula v Musikari Nazi Kombo & 2 others, the Court of Appeal had to determine what is
conveyed by the word ‘corruption’ in the context of Kenya’s electoral system.** The court
adopted the dictionary meaning of corruption as ‘dishonesty in return for money or personal
gain’.3* It elaborated that corruption is the opposite of integrity, which means honesty and
moral uprightness.®> Furthermore, it stated that ‘In the case of corruption by the candidate
himself...what is condemned in this vice is one’s mental attitude or personality’.3

The CKRC stated that the term ‘integrity’ is also defined as incorruptibility.®” Article 10(2) of
the Constitution includes integrity in the principles and values that underpin Kenya’s
governance system. Chapter Six of the Constitution provides a basis for ethical leadership and

28 Holmes (note 6 above) 12. Holmes also indicates that other forms of corruption could take the form of improper
professional relationships, such as favouritism. In the Kenyan context, article 73(2)(b) refers to other forms of
corruption, which include nepotism, favouritism, other improper motives or corrupt practices.

2 Independent Review Commission Report of the Independent Review Commission on the General Elections
held in Kenya on 27 December 2007 (2008) 104.

30 Constitution of Kenya Review Commission The People’s Choice — The Report of the Constitution of Kenya
Review Commission, Short Version (2002) 53.

31 The use of government resources to serve party-political interests was at issue in Apollo Mboya v Attorney-
General & 15 others [2017] eKLR. In paragraph 49, the High Court stated that ‘[with] Kenya being a multiparty
democratic state, the party in power cannot use resources to its advantage during the election period’.

32 D Burbidge The Shadow of Kenyan Democracy: Widespread Expectations of Widespread Corruption (2015)
32.

33 The case of Moses Masika Wetang 'ula v Musikari Nazi Kombo & 2 others [2014] eKLR.

34 Ibid para 60.

35 Ibid.

36 Ibid para 62.

37 Constitution of Kenya Review Commission The Final Report of the Constitution of Kenya Review Commission
(2005) 221.
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emphasises accountability, integrity, and transparency as the attributes of good leaders.*® In the
execution of their responsibilities, public officers are to prioritise service to the public over
personal gain, and must be fair and impartial in decision-making. They have to be honest and
accountable to the public in discharging their duties, and their conduct should bring dignity to,
and instil public confidence in, the offices they occupy.®” In carrying out their duties, the leaders
of political parties must ensure that nepotism, favouritism, other improper motives, or corrupt
practices have no influence on their decisions.*’

The Constitution does not explicitly state what constitutes corrupt practices. Articles 73 to 78
provide guidelines on the expected conduct of those who govern: governing must be for the
public interest and good. From this, it can be deduced that Kenyans view corruption among
their leaders as entailing lack of integrity, conflicts of interest in prioritising personal interests
at the expense of the public good, and being dishonest in carrying out public duties. The import
of'this is that conflict of interest in the leaders stands at the centre of the corruption that Kenyans
sought to prevent and sanction through the Constitution. The discussion turns to how other
statutes define the idea of corruption.

The ACECA*! is the primary legislation for preventing and combatting corruption in Kenya. It
does not define corruption in an explicit manner. As mentioned in Chapter 1, section 2 defines
corruption by providing a list of synonyms that include bribery, breach of trust, fraud,
embezzlement or misappropriation of public funds, abuse of office, and an offence involving
dishonesty in connection with any tax, rate or impost levied under any Act or even under any
written law relating to elections of persons to public office.*> Furthermore, actions connected
to and often used to aid in the commission of corrupt activities, such as money laundering,
concealment, and obstruction of justice, are covered in the ACECA when considering what
constitutes corruption. Although the definition of corruption found in the ACECA is an
improvement on that in the repealed Prevention of Corruption Act of 1956,% it has its own
weaknesses.

A significant weakness in the ACECA’s definition of corruption is its failure to connect the
use of public office with personal gain.** Burbidge asserts that if any definitions of corruption
are to be clear, consistent, and meaningful, they must refer to duties of office and how they are
overturned in pursuit of personal gain.*> The problem with this manner of defining corruption
is compounded by how the courts use figurative medical terminology to describe corruption.

38 Under article 73(2)(a), personal integrity, competence, and suitability are attributes necessary for appointment
to public office. Article 73(2)(b) requires officers to be impartial in their decision-making.

3 Article 73(2)(b), (c), (d).

40 Ibid.

41 Anti-corruption and Economic Crimes Act 3 of 2003.

42 The need for precision in legally defining prohibited conduct is imperative. This will ensure, for example, that
when enforcing the law, procedural fairness is observed in detecting and prosecuting corruption. See Mills (note
11 above) 2.

4 Kibwana K, Wanjala SC & Owiti O (eds) The Anatomy of Corruption in Kenya: Legal, Political and Social
Economic Perspectives (1996) 30. The first legislation enacted to address corruption in Kenya has been criticised
for seeking to prevent that which it does not define.

4 Burbidge (note 32 above) 84.

4 Ibid.

34



Terms such as ‘cancer, or ‘virus’ appear to point to the possibility of a cure, yet they fail to
communicate clearly what corruption is.*® It is worth noting that the Bribery Act of 2016 is
another piece of legislation that deals with corruption. This legislation adopts the meaning of
corruption under the ACECA.

Leaving the domestic space, corruption has an international dimension, and the implications of
this for any strategy to address corruption cannot be ignored. The following section analyses
how some international and regional instruments approach the definition of corruption.

2.4 How international and regional instruments define corruption

The deleterious effects of corruption on the political, economic, and social well-being of
humanity have been recognised in the concerted efforts by the international community to
address it. International legal frameworks for fighting corruption have been developed. These
focus on prevention, criminalisation, international cooperation, and asset recovery.*” However,
the quest to conceptualise corruption has drawn mixed approaches from these international and
regional instruments. The UNCAC,* the anti-corruption multilateral treaty with the widest
global coverage so far, does not define the term ‘corruption’.*’ Instead, it describes several
specific behaviours as corrupt. The list includes bribery, embezzlement, trading in influence,
abuse of functions and illicit enrichment, misappropriation, or other diversions of property by
public officials, concealment of illicit wealth, and obstruction of justice.’

According to Argandona, several states (including Peru and the Philippines) proposed
particular definitions of corruption in their submissions to the Ad Hoc Committee tasked with
drafting the UNCAC.>' However, the final decision was made not to define the term
‘corruption’ in the draft text of UNCAC. The rationale for this was that the term ‘corruption’
is a polyvalent and changeable term that means different things to different people at different
times. What the term ‘corruption’ refers to is constantly evolving.’?> Furthermore, the need to
accommodate the various interests of member states informed the decision not to include any
express definition of corruption.’® Defining corruption was deemed less important than acting

46 The High Court in the case of Christopher Ndarathi Murungaru V Kenya Anti-Corruption Commission &
Another [2006] eKLR stated that ‘corruption is equally a cancer which robs the society in general ...”. The court
went further and stated that ‘corruption ... is a complex fraud and the large sums of money embezzled be it through
procurement of goods and services or transfer pricing are readily laundered ...’ In this judgment the court used
the term ‘fraud’ to mean corruption and ‘embezzlement’ as the activity through which the fraud was committed.

47 United Nations Office on Drugs and Crime Corruption: Compendium of International Legal Instruments on
Corruption 2ed (Vienna: Corruption: Compendium of International Legal Instruments on Corruption, 2005).

¥ UNCAC (adopted 31 October 2003, entered into force 14 December 2005) 43 ILM 37. Article 2 of the UNCAC,
which defines the relevant terms of the instrument, does not define the term ‘corruption’.

49 United Nations Treaty Collection ‘14. United Nations Convention Against Corruption’ (United Nations Treaty
Collection) <https://treaties.un.org/Pages/ViewDetails.aspx?src= IND&mtdsg no=XVIII-14&chapter=18&cla
ng=_en> accessed on 10 November 2024. Currently, 140 countries are signatories to this treaty.

30 Articles 15-20 of the UNCAC.

I A Argandofia ‘The United Nations Convention Against Corruption and its Impact on International Companies’
(2006) IESE Business School Working Paper 656/2008, 4
<https://papers.ssrn.com/sol3/papers.cfm?abstract id=96066> accessed on 8§ August 2023.

32 A Argandofia ‘The United Nations Convention Against Corruption and its Impact on International Companies’
(2007) 74 Journal of Business Ethics 481, 488.

33 Ibid.
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on corruption.”® Thus, leaving out a definition of corruption was meant to ‘allow greater

flexibility for the future implementations and interpretations’.>®

Be that as it may, the lack of a precise definition at the international level is seen by some as
retrogressive since corruption has an international dimension. Surely it stands in need of an all-
embracing, universally accepted definition?°® Without a clear understanding of what corruption
entails among the global community, cross-border corruption, for example, becomes difficult
to police. However, the UNCAC contains a definitions section detailing specific types of
corruption whose meanings appear agreeable to the member states.>’

The AU Convention, the regional anti-corruption instrument for the African continent, takes a
similar approach to the UNCAC.*® Corruption means ‘the acts and practices including related
offences proscribed in the convention’.*® This definition fails to formulate or precisely describe
what constitutes corruption.® Nonetheless, substantive offences are listed as acts of
corruption.®! In addition, the AU Convention is applicable to any other act or practice of
corruption and related offences not described in the AU Convention by mutual agreement
between or among two or more state parties.®” Udombana suggests that such offences may
include bribery of public foreign officials by multinational corporations.®* This is a very
progressive stance considering the pervasive nature of corruption in Africa.

As mentioned earlier in Chapter 1, the OAS Convention does not define corruption but calls
on state parties to criminalise certain behaviours deemed as corrupt.®* The Convention applies
to active and passive bribery. It not only focuses on making bribery of foreign officials a crime,
but also encourages governments to deal with domestic corruption. The scope of coverage is
widened, as the OAS Convention asks state parties to consider criminalising a series of further
offences. These include the improper use of confidential information or government property
by an official; seeking a decision from a public authority for illicit gain; and the improper
diversion of state property, monies, or securities.®> Once adopted, these add to the list of ‘acts

3 R Bismuth, J Dunin-Wasowicz, PM Nichols ‘The Transnationalization of Anti-Corruption Law: An
Introduction and Overview’ in R Bismuth, J Dunin-Wasowicz, PM Nichols (eds) The Transnationalization of
Anti-Corruption Law (2021) 1, 3.

35 Argandofia (note 52 above) 488.

%6 See the argument advanced in K Olaniyan Corruption and Human Rights Law in Africa: Studies in International
Law (2016) 67-70.

57 Article 2 of the UNCAC contains several definitions.

38 African Union Convention on Preventing and Combating Corruption (2003) 43 ILM 5.

% Ibid article 1. Article 4 of the AU Convention indicates that corruption includes active and passive bribery,

illicit enrichment, diversion of public property for private use, concealment of proceeds derived from corrupt acts,

influence-peddling, and conspiracy to commit corruption.

% NJ Udombana ‘Fighting Corruption Seriously? Africa’s Anti-Corruption Convention’ (2003) 7 Singapore
Journal of International and Comparative Law 447, 461.

1 AU Convention, article 4(1)(a)-(i).

2 AU Convention, article 4(2).

3 Udombana (note 60 above) 461.

% Inter-American Convention against Corruption (adopted 29 March 1996, entered into force 6 March 1997) 35

ILM 724. Articles VI and VII of the OAS Convention require state parties to criminalise the following corrupt

activities: solicitation, acceptance, offer, or delivery of improper payments and the illicit use or concealment of
property derived from a position of authority. Further participation in any corrupt acts as an accomplice,

collaborator or conspirator is proscribed by the OAS Convention.

% Ibid article X1.
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of corruption’ under the OAS Convention and trigger cooperation requirements even from
states which have not criminalised these offences.5®

The Organisation for Economic Co-operation and Development Convention on Combating
Bribery of Foreign Public Officials in International Business Transactions (OECD Convention)
does not define corruption. The signatory governments are required to criminalise bribery in
relation to business transactions and contracts.®’ Like the OAS Convention, the OECD
Convention aims to spur signatory states to adopt national criminal laws against foreign
bribery, essentially establishing a legal basis for policing their own businesses.® In relation to
developing countries, this measure helps fight against transnational corruption since
multinational corporations (MNCs) have a sizeable share of a state’s national income and
resources at their disposal.®” This gives MNCs an advantageous position to manipulate and or
exert influence over and make deals with the leaders of developing countries.”®

Similarly, the Council of Europe Criminal Law Convention on Corruption (COE Criminal Law
Convention) and the Council of Europe Civil Law Convention on Corruption (COE Civil Law
Convention) were adopted in 1999.7! Article 2 of COE Civil Law Convention proffers a
definition for corruption as

requesting, offering, giving, accepting, directly or indirectly, a bribe or any
other undue advantage or prospect thereof, which distorts the proper
performance of any duty or behaviour required of the recipient of the bribe,
the undue advantage or prospect thereof.

The COE Criminal Law Convention does not define corruption, but does criminalise specific
forms of corruption, mainly ones falling under active and passive bribery.”” It includes both the
public and private sectors, and focuses on the abuse of power in return for an advantage,
regardless of the context in which it occurs.”® The comprehensive definition of a ‘public
official’ includes a public officer, mayor, minister, or judge.”* The COE Criminal Law

% P Webb ‘The United Nations Convention Against Corruption: Global Achievement or Missed Opportunity’
(2005) 8 Journal of International Economic Law 191, 194.

7 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (opened
for signature 17 December 1997, entered into force 15 February 1999) 37 ILM 1.

% E Katzarova & J Ansart ‘The Americanization of International Anti-corruption: The influence of the FCPA on
the OAS and OECD Conventions’ in R Bismuth, J Dunin-Wasowicz, PM Nichols (eds) The Transnationalization
of Anti-Corruption Law (2021) 31, 48.

% R Babu ‘The United Nations Convention Against Corruption: A Critical Overview’ 2006 Indian Institute of
Management (M) Working Paper <https://papers.ssrn.com/sol3/Delivery.cfm/SSRN
_ID891898 code629430.pdf?abstractid=891898&mirid=1> accessed on 8 August 2023.

70D Kimemia ‘Multinational Corporations as Supplier of Corruption in Africa’ (2018) 48 Africa insight 25, 27.
"I Criminal Law Convention on Corruption (opened for signature 27 January 1999, entered into force on 1 July
2002) ETS 173 and the Civil Law Convention on Corruption (opened for signature 4 November 1999, entered
into force on 1 November 2003) ETS 174. See also the Additional Protocol to the Criminal Law Convention on
Corruption (opened for signature 15 May 2003, entered into force on 1 February 2005) ETS 191.

72 COE Criminal Law Convention on Corruption, articles 5, 6,9, 12 and 13 deal with criminalisation. Laundering
the proceeds of crime and trading in influence are also covered.

731 Carr ‘Corruption, legal solutions and limits of law’ (2007) 3 International Journal of Law in Context 227,234,
" Ibid.

37



Convention recognises that private sector corruption must be part of the equation in fighting
corruption.

The Southern African Development Community Protocol on Corruption (SADC Protocol) goes
somewhat further than most multilateral instruments mentioned above, providing a general
definition of corruption. Article 2 of the SADC Protocol states that corruption is

[a]ny act referred to in article 3 and includes bribery or any other behaviours
in relation to persons entrusted with responsibilities in the public and private
sector which violates their duties as public officials, private employees,
independent agents or other relationships of that kind and aimed at obtaining
undue advantage of any kind for themselves or others.”

As is apparent from the above, the main pattern adopted by the international and regional anti-
corruption instruments appears to identify acts or offences falling within a wide range of
dishonest behaviours and classify them as corrupt.”® This seems to have been informed by the
balancing act made necessary during negotiations for these agreements.”’ The international
instruments mentioned above indicate the near-global consensus on the need to seriously
address the corruption problem to minimise its impact on political and economic development
in the world.”® The biggest challenge these multiple conventions present is that they create
uncertainty, as they vary in terms of both their comprehensiveness and their substantive and
procedural provisions.” (An example of this is the uncertainty around extradition in the context
of transnational corruption.) Apart from the regulatory framework discussed above, several
institutions and non-governmental organisations (NGOs) have driven the global anti-
corruption agenda. These include the World Bank Group (WBGQG), the International Monetary
Fund (IMF), and Transparency International (TT).

The discussion below shows how these institutions have shaped the definition of corruption.
2.5 International institutions and the global anti-corruption agenda

As mentioned, there is no universally agreed definition of corruption. However, international
institutions have contributed to shaping the commonly used variations of the definition of
corruption as ‘the abuse or misuse of entrusted authority for private gain’.3° Several
international institutions support the global anti-corruption agenda, including the WBG, IMF,
European Union, and a range of other aid organisations and NGOs such as TI. Their main

75 SADC Protocol against Corruption (signed 14 August 2001, entered into force 6 July 2006), article 2.

76 Obura (note 7 above) 258.

77 Katzarova & Ansart (note 68 above) 38-39.

8 JM Mbaku ‘The International Dimension of Africa’s Struggle Against Corruption’ (2010) 10 Asper Review of
International Business & Trade Law 35, 46.

7 Carr (note 73 above) 234.

80 Wickberg (note 12 above) 90. See also Tangri & Mwenda (note 8 above) 3, where the authors point to the fact
that the World Bank has played a leading role in the fight against corruption, with its main focus being on
corruption in the public sector.
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interest in preventing and combatting corruption is rooted in their operations as the financiers
of development projects as well as other activities.®!

The WBG defines corruption as the ‘misuse or abuse of public office for private gain’.%?

According to the WBG, public office is abused when an official accepts, solicits, or extorts a
bribe.®? The definition includes abuse that occurs when private agents actively offer bribes to
circumvent public policies and processes for the sake of competitive advantage and profit. The
WBG acknowledges that private benefit does not necessarily require bribery: abuse can also
occur through patronage and nepotism; the theft of state assets; or the diversion of state
revenues.®* Viewing corruption in these ways informs the WBG’s responses to corruption, and
hence its well-known initiatives have focused on technical assistance and capacity-building to
improve governance, transparency, the rule of law, and asset recovery.® It may be that the
WBG’s views on corruption have been influenced by the fact that the leading scholars on
corruption (such as Rose-Ackerman, Klitgaard, and Johnston) have all worked or consulted for
the WBG.*

The WBG plays a leading role in dispute resolution arising from international fraud and
corruption allegations. Two sections within it focus on its fight against corruption: the
Sanctions Board and the International Centre for Settlement of Investment Disputes (ICSID).%’
The Sanctions Board focuses on resolving claims in WBG-financed projects, and its work seeks
to protect WBG funds and act as a deterrent against potential misconduct.®® Meanwhile, the
ICSID is tasked with promoting international investment.® Focal areas here include deciding
on and issuing awards in investment arbitration cases, some of which involve allegations of
fraud and corruption between investors and states.”®

These two institutions within the WBG have produced a working definition of corruption using
guidelines specific to procurement and consultation. The Sanctions Board defines corruption
as the ‘offering, giving, receiving, or soliciting, directly or indirectly, of anything of value to
influence improperly the actions of another party’.”! The WBG’s definition of

corruption generally uses what has been termed the ‘lowest common denominator’ or minimal

81 For example, the World Bank provided USD 50 million to support Kenya’s COVID-19 response. It is alleged
that the way in which these loans were spent lacked transparency, leading to calls for the IMF to withhold
advancing any loans to Kenya. See Financial Transparency Coalition Towards a People’s Recovery: Tracking
Fiscal and Social Protection Responses to Covid-19 in the Global South (2021).

82 World Bank Helping Countries Combat Corruption: The Role of the World Bank (1997) 7-8.

8 Ibid.

8 AL Ramos & CV Warner ‘The World Bank Group in International Dispute Resolution of Fraud and Corruption:
Examining the Practice and Jurisprudence of the Sanctions Board and ICSID Arbitral Tribunal’ in R Bismuth et
al. The Transnationalization of Anti-Corruption Law (2021) 431. The authors argue that the World Bank Group
has prioritised the fight against corruption as it views corruption ‘as a hindrance to the Bank’s twin goals of ending
extreme poverty and boosting shared prosperity’.

8 Tbid.

8 Farrales (note 6 above) 27-28.

87 Ramos & Warner (note 84 above) 432. See also International Centre for the Settlement of Investment Disputes
World Duty Free Company v Republic of Kenya (2006) 46 ILM 339.

88 Ramos & Warner (note 84 above) 432.

% Ibid.

%0 Ibid.

ol Ibid 433.
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definition.””> The WBG also proffers a working definition depending on the area of focus as
stated in respect of the Sanctions Board.

The IMF is a major international financial institution whose primary concern is the stability of
the global monetary system and the monitoring of the world’s currencies.’® It works to achieve
sustainable growth and development for all 190 member countries.”* The IMF posits that poor
governance and lack of transparency create greater opportunities for corruption (which it
defines as the abuse of public power for private gain).>> According to the IMF, corruption alters
the incentives of individuals entrusted with public authority and undermines the ability of states
to deliver the inclusive and sustainable growth necessary to lift people out of poverty.”® In
1997, it adopted a policy on how to address economic governance. As a way of strengthening
the implementation of the 1997 policy on economic governance, the IMF adopted the 2018
Framework for Enhanced Engagement on Governance (Governance Policy). This concentrates
on the state functions that are most relevant to economic activity: fiscal governance; financial
sector oversight; central bank governance and operations; market regulation; the rule of law;
and anti-money laundering and combatting the financing of terrorism (AML/CFT).”’

Other multilateral development banks (MDBs), such as the African Development Bank, refer
to corruption as ‘the misappropriation of public assets or public office and trust for private
gains’.”® The different MDBs use a variation of the definition of corruption as the ‘use of public
office for private gain’.%° This focuses more on public officials and the impact of corruption on
the host country. Admittedly, the IMF has acknowledged that this is a one-dimensional
approach to corruption. A comprehensive anti-corruption strategy to deal effectively with
corruption should encompass measures designed to change the behaviour of public officials
and private citizens, including those who run multinational corporations.'?’ These corporations
bid and run development projects financed by MDBs, and are instrumental in paying kickbacks
and bribes to influence the awarding of contracts.

TI is globally respected as a civil society organisation. It has been at the forefront of the fight
against corruption since 1995.'°! TI, until 2012, defined corruption as ‘abuse of public office

92 MJ Farrales (note 6 above) 25. Farrales argues that the definition of corruption as ‘misuse of public office for
private gain’, a public office-centred definition, should be understood as a minimum definition, which few
scholars would disagree with. He adds that it is a ‘common denominator’ in the sense that all other definitions
presuppose the misuse of some office for some form of private gain.

93 International Monetary Fund ‘About the International Monetary Fund’ (IMF) <https://www .imf.org/en/About>
accessed on 8 August 2023.

% Ibid.

% International Monetary Fund Corruption: Costs and Mitigating Strategies (2016). See also V Tanzi ‘Corruption
Around the World: Causes, Consequences, Scope and Cures’ (1998) 45 IMF Staff Papers 559, 564. Further see
International ~ Monetary Fund ‘IMF &  Governance and  Anti-corruption’  (IMF  Live)
<https://www.imf.org/en/Topics/governance-and-anti-corruption> accessed on 8 August 2023.

% Ibid.

7 Ibid.

% African Development Bank Guidelines for Preventing & Combating Corruption (2004).

% Bismuth et al. (note 54 above) 3. The authors sum up this widely used definition as ‘the abuse or misuse of trust
or authority for self-serving reasons rather than the reasons for which trust or authority was conferred’.

100 IMF (note 95 above).

191 Holmes (note 6 above) 112.
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for private gain’.!%? The CPI, TI’s best-known product, mainly uses this definition. In 2012, TI
introduced a second version and defined corruption as ‘the abuse of entrusted power for
gain’.!® The difference between the two versions is that the former seems to apply exclusively
to holders of public office, while the latter is wider in application and includes miscreant
behaviour perpetrated by senior executives in private corporations, or even purely corruption
in the private sector.'%

The definition of corruption as ‘abuse of public office for private gain’, though narrow, has
been criticised for being subject to diverse interpretations. For example, is the ‘abuse of office’
limited to essentially economic improprieties, such as embezzlement, or does it extend to social
improprieties, such as nepotism? Nepotism entails appointing family members to public office
when they are not the best qualified for the post. This example points to the many definitional
debates surrounding the term ‘corruption’. However, it is worth noting that the mastermind
behind TI, the German lawyer Peter Eigen, had been managing Word Bank operations in East
Africa where he had become deeply frustrated with the ways in which corrupt local elites
appropriated international funding intended for the poor.!% TI plays a pivotal role in the global
corruption agenda, which has helped define the transnationalisation of anti-corruption.

The common thread in the definitions used by these institutions touches on three elements:
abuse, entrusted power, and private gain.!’ The definitions adopted by the institutions
discussed above appear to be the preferred working definitions for these institutions despite the
lack of a universally accepted definition of corruption.!®” The debates on what is understood
by the term ‘corruption’ are evident when one considers some perspectives on definitions from
leading scholars in corruption studies, some of which are discussed below.

2.6 Scholarly perspectives on criteria for defining corruption

Some scholars contend that corruption can be best understood by categorising rather than
defining it. The categories,'”® as discussed in Chapter 1 include a public office-centred
corruption;'® a public interest-centred corruption;!'® and a market-centred viewpoint of

102 Transparency International ‘What is corruption?’ (Transparency International)

<https://www.transparency.org/en/what-is-corruption> accessed on 10 November 2024.

103 Holmes (note 6 above) 2.

104 Tbid.

105 Tbid 117. See also S Kimeu ‘Corruption as a Challenge to Global Ethics: The Role of Transparency
International’ (2014) 10 Journal of Global Ethics 231, 232.

196 G Ferguson Global Corruption: Law, Theory & Practice. Legal Regulation of Global Corruption under
International Conventions, US, UK and Canadian Law 3 ed (2018) 46.

107 Farrales (note 6 above) 16-25.

108 Heidenheimer (note 6 above) 4.

10 Kenya Human Rights Commission Exposing the Governance Conundrum in Kenya: Deep State, Mega-
Corruption and Stalled Electoral Reforms (2018) 12. The public office-centred view of corruption regards
corruption as ‘behaviour that deviates from that expected of a public officer, and that is explained in terms of
official’s desire for improper personal benefit’. The main criticism levelled against this view is that it focuses on
the demand-side of corruption while ignoring the supply-side.

110 Tbid 13. The public interest view of corruption focuses on the harm caused by the public official to the public
due to improper, self-serving behaviour. See also J Gardiner ‘Defining Corruption’ in A J Heidenheimer & M
Johnson (eds) Political Corruption: Concepts and Contexts 3 ed (2001) 25, 26.
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corruption.!!! Philp asserts that while these categories help one understand corruption in
practice, they are not the only ways of defining it.!'!?

A number of scholars and practitioners appear to have settled on the public office-based
definition popularised by Nye.!!* Nye defines corruption as ‘behaviour which deviates from
the formal duties of public role (elective or appointive) because of private-regarding (personal,
close family, private clique) pecuniary or status gains; or violates rules against the exercise of
certain types of private regarding influence’.!'* Nye’s definition of corruption has been hailed
for broadening the discourse on corruption. It is broad enough to encompass both private-sector
and public-sector corruption.!!> The definition manages to be both inclusive and yet precise,

making it appealing to organisations and institutions.!'°

Furthermore, Nye’s definition considers that private gain can accrue personally to the corrupt
official, to his or her family, or even to his or her network of family and friends. The definition
recognises that private gain can be in terms of wealth or status, bringing into purview the
recognition that a corrupt politician or bureaucrat can be motivated by his or her wish to remain
in office.''” One criticism of this definition, though, is that it refuses to moralise or treat
corruption as disregard of ethical norms.''® In addition, it excludes actions by politicians or
bureaucrats who favour targeted groups based on either ethnicity or region.'!” It is noteworthy
that ethnic affiliations partly perpetuate political corruption in countries like Kenya.!'?°

Heidenheimer discusses the market-centred approach to understanding corruption.'?! He cites
Joseph Van Klaveren, who states that corruption occurs when

[a] corrupt civil servant regards his public office as a business, the income of
which he will ... seek to maximize. The office then becomes a ‘maximizing
unit’. The size of his income depends ... upon the market situation and his
talent for finding the point of maximal gain on the public’s demand curve.

11 Ibid. The market-centred view of corruption regards corruption as a ‘situation where public officials treat their

positions and privileges as a business or private source of income’.

112 M Philp ‘Conceptualizing political Corruption’ in AJ Heidenheimer & M Johnston (eds) Political Corruption,
Concepts and Contexts 3 ed (2002) 41, 50.

113 JS Nye ‘Corruption and Political Development: A Cost-Benefit Analysis’ (1967) 61 American Political Science
Review 417, 419.

114 Ibid.

115 Bismuth et al. (note 54 above) 3.

116 Farrales (note 6 above) 17.

17 Ibid.

18 RI Rotberg The Corruption Cure: How Citizens & Leaders can Combat Grafi (2017) 18. Rotberg states that
Nye’s definition of corruption excludes consideration of whether in certain circumstances corruption might be in
the public interest. The notion that some corruption may be beneficial is explored in NH Leff ‘Economic
Development Through Bureaucratic Corruption’ in AJ Heidenheimer & M Johnston (eds) Political Corruption,
Concepts and Contexts 3 ed (2002) 307, 307-319.

119 Farrales (note 6 above) 18.

120 YP Ghai ‘Ethnicity, Decentralisation and Constitutionalism: A Comparative Perspective’ in CM Fombad and
N Steytler (eds) Decentralisation and Constitutionalism in Africa (2019) 53, 59.

12l Heidenheimer (note 6 above) 5.
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Market-centred approaches interpret corruption as the ways in which public officials treat their
positions as a source of private income or business.'?? The problem associated with the market-
oriented approach to corruption is that it tends to focus on corruption as a product of markets
for influence or as a consequence of market failures.'?* Furthermore, this tends to overlook the
intangible benefits of corruption, including the prestige and promises of political support that
can flow from the abuse of authority.!?* It also fails to include non-transactional varieties of
corruption (such as embezzlement). Furthermore, the market-centred approach to
understanding corruption lacks precision.

The other approach to corruption (as discussed by Heidenheimer) is through the public-interest-
centred definition.!?> Contrary to the views held by authors who espouse public-office and
market-centred definitions of corruption, public-interest-centred definitions emphasise the
harm done to the public through the self-serving behaviour of public officials. A public interest
definition of corruption says that if an act harms the public interest, it is corrupt even if it is
legal; if it is beneficial to the public, it is not corrupt even if it violates the law.!?® Friedrich
posits the view that the public-interest definition of corruption is useful and necessary.!'?” The
predicament with using the public office and public interest definitions is the issue of which
interpretations of the scope and character of ‘public’ and ‘interest’ should be acceptable and
what norms should be used to define these subsidiary concepts.!?® Similarly, some authors have
advocated approaching corruption definitions by considering public opinion.'?” The rationale
for this approach is that it articulates how people in a nation define corruption. Its advocates
argue that if public opinion on corruption does not correspond to the definitions in the statutes,
then it is difficult for people to support effective action against it.!3® The public-opinion
definition faces the same drawback as the other two: it is difficult to decide just who ‘the public’
is. To illustrate the point that public opinion matters in defining corruption, Heidenheimer notes

that even such opinion varies.'?!

122 Tbid. See also Holmes (note 6 above) 9.

123 M Philp (note 112 above) 50.

124 Farrales (note 6 above) 19.

125 Heidenheimer (note 6 above) 6. See also Gardiner (note 110 above) 30.

126 Gardiner (note 110 above) 31-32.

127 M Philp (note 112 above) 45. Philp states that C Friedrich argues that ‘corruption can be said to exist whenever
a power-holder who is charged with doing certain things, i.e., who is a responsible functionary or office-holder,
is by monetary or other rewards not legally provided for, induced to take actions which favour whoever provides
the rewards and thereby does damage to the public interests’.

128 Tbid.

129 Gardiner (note 110 above) 31-32.

130 Ibid 31-33.

131 AJ Heidenheimer ‘Perspectives on the Perception of Corruption’ in AJ Heidenheimer & M Johnston & VT
LeVine (eds) Political Corruption: A Handbook (1989) 149, 161. The variations are ‘black’, ‘white’, and ‘grey’
shades of corruption, with the colours depicting different shades of opinion. Heidenheimer’s point is that elites
and ordinary citizens sometimes perceive corruption differently. Thus, ‘black corruption’ refers to activities that
most members of both the elites and masses condemn and want to see punished; ‘white corruption’ refers to
corrupt activities that most members of the elites and masses do not want to see punished. ‘Grey corruption’ refers
to activities in regard to which elites and the general public have differing views, with some preferring that they
be penalised, others not, and the majority possibly remaining undecided.
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Drawing from this overview, the discourse on which criteria are to be used to define standards
of official integrity has led some scholars to insist that a unified definition is necessary. Such
a unified definition is necessary to avoid confusing situations where varied definitions of
corruption exist side by side in uneasy competition with each other.'3> Obura acknowledges
that some reconciliation of the different approaches is necessary if the fight against it is to be
effective.!* To reconcile the different approaches to defining corruption, Obura draws from
the integrative law theorists (such as Jerome Hall). Advancing the same view on legal
definitions of corruption as Gardiner,'** Obura discusses the legal definition of corruption as
‘behaviour that violates some formal standards or rules of behaviour set down for its officials
or citizens’.!*> He then discusses what he refers to as the natural law school view of corruption,
which, in essence, is the same as the public interest approach to defining corruption discussed
above.!%¢

Obura refers to the subjective moral criterion for determining corrupt conduct.'” This criterion
concerns those specific moral principles that correspond to social life, beliefs, and the values
of a given people or community rather than the universal moral principles.!*® Thus, the standard
of behaviour is determined by the popular belief and custom of the society in which the law
applies.'*” Positivists postulate that what the law states is corruption is what corruption is.'*
In reconciling the different schools of thought on the criteria to determine corrupt behaviour,
aspects of formal duties from the positivist school of thought should be included. Furthermore,
violations of public good as perceived by the moralists should also form part of a definition.'*!
This view is echoed by Burbidge, who states that any definition of corruption should
incorporate official duties.!** The quest for understanding corruption touches on different types
of corruption and the sectors in which they occur in society. The focus of the discussion below
turns to these.

132 Obura (note 7 above) 241.

133 Ibid 252.

134 Ibid. Gardiner argues that legal definitions of corruption should be based on what is set forth in official statutes.
If an official’s act is prohibited by laws established by the government, it is corrupt; if it is not prohibited, it is not
corrupt, even if it is abusive or unethical. In this way, lawyers, government employees, and ordinary citizens can
be expected to know what the law requires of them and what is prohibited.

135 Obura (note 7 above) 243.

136 Tbid 247-248.

137 Ibid 249-250.

138 HJ Bermant ‘Towards an Integrative Jurisprudence: Politics, Morality, History’ (1998) 76 California Law
Review 779, 779-794.

139 Obura (note 7 above) 249-250.

140 Thid.

141 Tbid.

142 Burbidge (note 32 above) 123.
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2.7 An overview of types of corruption

As mentioned in Chapter 1, corruption is context-dependent,'* and identifying how it

manifests in a particular country and/or sector is imperative.'** Strategies designed to counter
corruption largely depend on the type of corruption and where it is prevalent. With such
understanding, mechanisms and measures meant to address particular types and manifestations
of corruption can be devised and progress tracked. Furthermore, such understanding is relevant
to illuminate the logic behind the use of constitutions in addressing corruption.

Corruption can be classified as occurring in the public (governmental) or private sector.'*
Public sector corruption is usually associated with the state and public officers.'*¢ This can also
be sub-classified into political corruption and bureaucratic corruption.'*’ Relatedly, grand
(large-scale) or petty corruption are classifications depicting its scale and effects. Classification
of corruption helps to identify the most egregious and damaging forms of corruption, thereby
ascertaining the ones that causes the most social harm at the greatest cost. Armed with
information on what type of corruption is being fought, where it is located, and what drives it,
it is possible to develop particular measures to combat it.!*8

It is important to emphasise that the focus on public sector corruption in this thesis is due to
the fact that the government has a monopoly over specific goods and services.'* These include
public schools, licences, business permits, public contracts, and court adjudication systems. !>
That means there is no other place where the public can obtain these services. When corruption
permeates the public sector, it is a serious threat because it undermines confidence in the
government and the legitimacy of government institutions in the eyes of the citizens.'*!

Other classifications involve dichotomous distinctions of corruption. They include grand or
petty, political or administrative, individual or institutional, and systemic or sporadic
corruption, amongst others. A discussion of selected classifications of corruption follows
below.

143 Section 1.6.2 of Chapter 1.

144 Jancsics (note 11 above). Jancsics notes that corruption may occur at both the local and central government
level. It can also be classified based on its location within functionally defined government institutions or activities
such as the police, judiciary, border control, and defence. See also Graycar (note 8 above) 89.

145 L Ndikumana ‘The Private Sector as Culprit and Victim of Corruption in Africa’ 2013 Department of
Economics and Political Economy Research Institute Working Paper Series 1, 8. Ndikumana argues that private
sector corruption occurs in transactions involving only private sector agents, that is, where public officials are not
directly involved.

146 Olaniyan (note 56 above) 19.

147 J Johnson Anti-Corruption Strategies in Fragile States. Theory and Practice in Aid Agencies (2016) 8.
Bureaucratic corruption refers to corruption in public administration, that is, in the implementation-end of politics
where the public meets officials.

148 PM Heywood ‘Combating Corruption in the Twenty-First Century: New Approaches’ (2018) 147 Daedalus
83, 87.

149 JS Albanese ‘Why Corruption is the Largest Problem in the World: Freda Adler Distinguished International
Scholar Award Address’ (2022) 2 International Criminology 103, 105.

150 Tbid.

151 Tbid.
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Corruption may be classified as grand or (large-scale). So far, there is no universally agreed
definition of grand corruption.!>> However, several general definitions of the concept have been
developed by academics and other practitioners in the field of corruption and anti-corruption.
Bloom asserts that grand corruption refers to deep-rooted corruption that usually takes place at
the highest levels of government, resulting in significant misappropriation of wealth and social
distortion.!> The preamble of the UNCAC refers to ‘[c]ases of corruption that involve vast
quantities of assets, which may constitute a substantial proportion of the resources of states,
and that threaten the political stability and sustainable development of those states’.!>
Similarly, the UN Anti-Corruption Handbook adopts Rose-Ackerman’s definition of grand
corruption as ‘corruption that pervades the highest levels of a nation’s government, leading to

a broad erosion of confidence in good governance, the rule of law and economic stability’.!>

Poor accountability and lack of transparency at the highest levels of government create a
suitable environment for grand corruption to thrive.!’® Recent developments in the anti-
corruption landscape seem to point to the need for a legal definition of grand corruption. The
rationale behind such calls is centred around the serious impact of grand corruption and the
need to end the impunity that usually accompanies grand corruption cases.'>’ In pursuit of
developing grand corruption as a criminal offence, in 2019, TI came up with a revised version
of a draft working legal definition (first developed in 2016). It defines ‘grand corruption’ as

the commission of any of the offences in the UNCAC Article 15-25 as part
of a scheme that (1) involves a high-level public official; and (2) results in
or is intended to result in a gross misappropriation of public funds or
resources, or gross violation of human rights of a substantial part of the
population or a vulnerable group.'>®

152 Duri J ‘Definition of Grand Corruption’ (2020) 25 U4 Helpdesk Answer 1, 2.

153 B Bloom ‘Criminalizing Kleptocracy: The ICC as a Viable Tool in Fighting against Grand Corruption’ (2014)
26 American University International Law Review 627, 633.

154 M Benestad Policy Brief: Let Us Get Serious about Grand Corruption: An Indispensable Priority for the 2021
UN General Assembly Special Session (2020). The author states that although the term ‘grand corruption’ is not
defined by the UN or any other international body, the phrase ‘corruption involving vast quantities of assets’,
derived from the UNCAC, has been used in meetings and documents to describe grand corruption. Examples
include the Lima Statement on Corruption Involving Vast Quantities of Assets and the Oslo Statement on
Corruption Involving Vast Quantities of Assets.

155 United Nations (note 9 above) 21. See S Rose-Ackerman ‘Democracy and ‘Grand Corruption’ (1996) 48
International Social Science Journal 365.

156 H Marquette et al. Supporting Anti-Corruption Reforms in Partner Countries, Concepts, Tools and Areas for
Action (2011) 8. Grand corruption occurs in sectors such as construction, extractive industries, defence, health,
telecommunications, and water.

157 Duri (note 152 above) 6. The main rationale for the drive to develop a legal definition of grand corruption is
to designate it as a criminal offence. This is viewed as a first step towards empowering national and international
authorities with better legal tools to pursue corrupt high-level officials and thereby end impunity. See also M
Benestad (note 153 above). See further ML Wolf ‘The World Needs an International Anti-Corruption Court’
(2018) 147 Daedalus 144, 144. Wolf defines grand corruption as the abuse of public office for private gain by
national leaders. He states that grand corruption flourishes with impunity because corrupt leaders control the
police, the prosecutors, and the courts.

158 United Nations Conference of the States Parties to the UNCAC ‘Statement submitted by Transparency
International — Defence & Security, a non-governmental organization not in consultative status with the Economic
and Social Council’ (13 December 2023) UN Doc CAC/COSP/2023/NGO/84. In 2016, the definition read that
‘grand corruption occurs when: a public official or other person deprives a particular social group or substantial
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The above definition aligns with the public opinion criteria for defining corruption. The import
of this definition is that it is useful in addressing corruption through a constitutional framework,
such as in Kenya, because it targets corruption committed at higher levels of government.

Grand corruption is often contrasted with petty corruption, the everyday corruption that occurs
at the implementation end of policies where public officials meet the public.!® Administrative
or bureaucratic corruption is terms used to describe petty corruption.'®® Although the use of
‘grand’ and ‘petty’ as simple binaries serves to distinguish and describe two classes of
corruption, this, too, eludes clear boundaries. Petty corruption develops within the context of
functioning governance and social frameworks.!®! As such, the argument advanced in this
study is that nothing is petty about this kind of corruption. The moment petty corruption
becomes routinised within society, small payments become interwoven in the daily lives of the
citizens who view petty corruption as inescapable and, ultimately, an acceptable way of life.!?
Once corruption is normalised, it becomes almost impossible to persuade the masses that it
must be resisted.

Although petty corruption is mostly confined within the borders of a country, there are some
institutions (such as policing) where the low-level officials who engage in corruption normally
pass some of the bribes upwards to their bosses. Petty corruption in the Kenyan police service
is alleged to follow this pattern.'®® Gathii asserts that ‘petty corruption is responsible for huge
sums of money changing hands because the many rivulets of petty corruption may add up to a
mighty stream of corruption’.!6* Petty corruption is found in both the private and public
sectors.!®® It is imperative to note that a comprehensive anti-corruption strategy must factor in

part of the population of a state of a fundamental right or causes the state or any of its people a loss greater than
100 times the annual minimum subsistence income of its people; as a result of bribery, embezzlement or other
offence’.

159 Transparency International ‘What is public sector corruption?’ (Transparency International, 2 December 2011)
<https://www.transparency.org/en/news/how-cpi-scores-are-calculated> accessed on 10 November 2024. Petty
corruption is defined as ‘everyday abuse of entrusted power by low-and mid-level public officials in their
interactions with ordinary citizens.’

160 Johnson (note 147 above) 8.

181 Duri (note 152 above) 4.

162 R] Rotberg (note 118 above) 32. A van Rij Corruption in Kenya. Understanding a Multifaceted Phenomenon
(2021) 20. The author cites the Kenyan police as an example of an institution where supervisors give junior
officers daily targets relating to petty corruption. See KR Hope ‘Police Corruption and the Security Challenge in
Kenya’ (2018) Africa Security 84, 87.

163 Rotberg (note 118 above) 32.

164 JT Gathii ‘Defining the Relationship between Corruption and Human Rights’ (2009) 31 University of
Pennsylvania Journal of International Law 125, 184. See further M Johnston ‘Reforming Reform: Revising the
Anti-Corruption Playbook’ (2018) 147 Daedalus 50, 52. Johnston notes that so-called petty corruption is a serious
problem when its effects are considered. He states that this kind of corruption has kept poor people poor and the
powerless, vulnerable. Petty and grand corruption enable each other, and, according to Johnston, it is notable that
Tunisia’s national upheaval during the Arab Spring was sparked by the suicide of a young fruit vendor in protest
of police abuse in the form of demands for petty bribes.

165 Ndikumana (note 145 above). Corruption occurs in the private sector, where public officials are not involved.
Here, it involves private agents who engage in transactions that increase their individual benefits to the detriment
of society. Petty corruption could include an agent of a company accepting a bribe to give a supplies order to the
bribing agent of another company to the detriment of others who could supply the same goods or services to that
company. See also MA Sartor & PW Beamish ‘Private Sector Corruption, Public Sector Corruption and the
Organisational Structure of Foreign Subsidies’ (2020) 167 Journal of Business Ethics 725, 727-728. Ethics
theorists view private sector corruption as corruption that involves the abuse of power in the private sector or
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corruption in all its forms and in all the places where it is found. At times, grand corruption is
viewed as synonymous with political corruption.

2.7.1 Political corruption

Political corruption occurs when political decision-makers (and other power-holders) who
make the laws and regulations regarding the allocation of resources within a society (the rules
of the game) do so for their private benefit.!%® (This links with the market-centred criteria for
defining corruption discussed earlier.) For instance, the legislature may pass legislation to the
advantage of a private company which has donated to a particular party, say, to finance its
election campaign.'®” The role of influence in the relationship between MNCs and leaders can
fall under political corruption. Political corruption is sometimes referred to as ‘graft’:'®® that is,
when ‘political leaders use their political power (formal and informal position, information,
and influence) to extract resources from the public and private sector (as in from the nation’s
wealth), for individual and/or group enrichment, in an illegal or immoral way’.!®® Appreciating
the dynamics involved in political corruption helps to establish the necessary basis for an
analysis of the anti-corruption agenda in the Constitution.

The scope of political corruption is broad. Some of its aspects are not contested: electoral fraud,
vote buying and various other election-related acts.!”® Others continue to fuel controversy as
to whether they are best interpreted as corruption.!”! These include donations to political parties
and other forms of campaign finance; favouritism; lobbying; and conflicts of interest.!”> While
some commentators label these activities as corrupt, others eschew this classification. The
political dimensions of corruption sometimes fuel the politicisation of the term, leading to
populist and conspiracy-leaning discourses that result in even more confusion.!”® Wickberg
argues for further research in this area to elucidate public understandings of corruption and
how it is perceived differently by different members of society.

2.7.2 State capture

State capture is the ultimate in high-level corruption. It occurs when private interests exert
major influence on a state’s decision-making process to their advantage through their ‘capture’
of political or state actors, when the ‘ruling elite and/or powerful business people manipulate

among NGOs. Examples of petty corruption in the private sector include the solicitation of bribes from those who
seek to benefit from aid offered by an organisation in exchange for inclusion in the latter’s distribution list. See
also A Argandona ‘Private-to-Private Corruption’ (2003) 47 Journal of Business Ethics 253, 255. See also J
Gutmann & V Lucas ‘Private-sector Corruption: Measurement and Cultural Origins’ (2018) 138 Social Indicators
Research 747, 750. The authors identify four categories in which private sector corruption occurs — NGOs,
businesses, religious bodies, and the media.

16 Tbid.

167 S Rose-Ackerman ‘Corruption and purity’ (2018) 147 Daedalus 98, 103.

168 Rotberg (note 118 above) 19 describes graft as ‘the unscrupulous misdirection of a public good into private
pockets’.

199 Tbid.

170 Rose-Ackerman (note 167 above) 103.

171 Ibid.

172 Ibid.

173 Wickberg (note 12 above) 96.

48



policy formation and influence the emerging rules of the game (such as laws, rules, and
economic regulation)’.!’* In state capture, the focus is generally (though not always) on
particular private interest which sets out to corruptly execute a political-economic project.!”
Godinho and Hermanus, writing on state capture in Eskom (a state-owned enterprise in South
Africa), describe ‘state capture’ as

a political-economic project whereby public and private actors collude in
establishing clandestine networks that cluster around state institutions in
order to accumulate unchecked power, subverting the constitutional state and
social contract by operating outside of the realm of public accountability.!”®

Initially, investigative reporting on state capture focused on the post-communist states of
Eastern Europe and countries in Latin America.!”’” Venter explains that state capture is
primarily associated with private-sector-initiated incursions into the domain of the state. He
further asserts that it can also be viewed as the ‘positioning [of] loyal supporters of the
governing majority not only for the personal benefit of individual office-holders but, broadly,

for the political purpose of gaining control over the powers and resources of the state’.!”

In this perspective, the main actors in state capture are powerful individuals and groups. These
often include family members of the governing elite, ethnic or religious clans, organised
criminal groups, and military cliques.!” The actors involved include politicians and high-
ranking public officials, or PEPs. PEPs abuse their entrusted positions to sustain their power,
status, and wealth by effectively turning national resources into personal property.!'*® Recent
developments in Africa (spurred on by high-profile investigations into state capture in South
Africa) have opened up the question of how constitutionalism can help in the fight against
corruption and state capture.'®! Reyes also argues that the fight for human rights is also assisted
by conceptualising corruption through the lens of state capture.'®?

174 KR Hope ‘Channels of corruption in Africa: Analytical Review of trends in Financial Crimes’ (2020) 27
Journal of Financial Crime 294, 300.

175 Ibid.

176 C Godinho & L Hermanus ‘(Re)conceptualising State Capture-with a Case Study of South African Power
Company Eskom’ (State Capture and its Aftermath: Building Responsiveness through State Reforms,
Johannesburg, October 2018) <https://www.gsb.uct.ac.za/files/Godinho_Hermanus 2018
ReconceptualisingStateCapture_ Eskom.pdf> accessed on 10 November 2024.

177 Hope (note 174 above) 300.

178 F Venter ‘State Capture, Corruption, and Constitutionalism in South Africa’ in CM Fombad & N Steytler (eds)
Corruption and Constitutionalism in Africa: Revisiting Control Measures and Strategies (2020) 69, 70-71. Venter
adds that corruption is a notion primarily associated with dishonesty, fraud, and the bribery of persons in power.

17 Hope (note 174 above) 300.

180 J Hatchard Combating Money Laundering in Africa: Dealing with the Problem of PEPs (2020) 18. Hatchard
explains that PEPs include ‘those who are or have been, entrusted with prominent public functions’ such as ‘Heads
of State/government, senior politicians, judicial or military officials and important political party officials’ and
members of their families. See also Financial Action Task Force FATF Guidance politically exposed persons
(Recommendations 12 and 22) (2013) 1.

181 W Maina Maina W State Capture: Inside Kenya’s Inability to Fight Corruption (2019) 18-23. KHRC (note 39
above) 12.

182 J Reyes ‘State Capture through Corruption’ in R Bismuth, J Dunin-Wasowicz & PM Nichols (eds) et al. The
Transnationalization of Anti-Corruption Law (2021) 263, 270.
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2.7.3 Incidental, institutional, and systemic corruption

Corruption can also be classified as incidental (individual) or sporadic, institutional, and
systemic (societal or entrenched).'® When state officers enjoy wide discretionary powers, and
these powers go unchecked, corruption thrives. Furthermore, corruption is said to be systemic
(or endemic) or entrenched, where corruption becomes part and parcel of a nation’s life, and it
is accepted by all. In such situations, systemic corruption can be found in the country’s
economic, social and political life.'3*

According to the World Bank, corruption is systemic (pervasive or entrenched) when

bribery, on a large or small scale, is routine in dealings between the public
sector and firms or individuals. Where systemic corruption exists, formal and
informal rules are at odds with one another; bribery may be illegal but it is
understood by everyone to be routine in transactions with government.
Another kind of equilibrium prevails, a systemic corruption ‘trap’ in which
the incentives are stronger for firms, individuals, or public officials to
comply with and not fight the system. !

This applies very clearly to Kenya. Systemic corruption may occur in individual sectors, or it
may be uniformly distributed. Another example of where systemic corruption is rife is in the
police and the public transport system. The language used for extorting the bribes is known by
all, as is even how much of a bribe is to be expected. '3

The existence of institutional corruption means there is widespread corruption within particular
institutions and sectors of activities. Corruption in the Kenyan Police is regarded as fully
institutionalised.'®’ Institutional corruption, viewed from another dimension, operates on an
invisible level and is usually ‘embedded within the social norms and institutional practice of
professional environments’.'8® This understanding of corruption illuminates the need not only
to focus on illegal behaviour but also to examine the ethical and professional activities that
violate public trust. Understanding this dimension of corruption helps pursue initiatives to deal
with money laundering and illicit financial flows. It also highlights the challenges facing the
anti-corruption agenda at an international level.'®

183 CM Fombad & MC Fombad ‘Rethinking Anti-Corruption Strategies in Africa: Constitutional Entrenchment
as Basis for Credible and Effective Anti-Corruption Clean-Ups’ in CC Jalloh & O Elias (eds) Shielding Humanity:
Essays in International Law in Honour of Judge Abdul G Koroma (2015) 726, 733. Incidental or sporadic
corruption occurs irregularly or is confined to a few incidences of malfeasance by individuals or public officials.
Usually it does not threaten the functioning of the administration or the economy of the country or the organisation.
134 Tbid 759.

185 World Bank (note 82 above) 11. See also CB Camargo & N Passas ‘Hidden agendas, social norms and why
we need to re-think anti-corruption.” (2017) Basel Institute of Governance Working Paper 22/2017
<https://baselgovernance.org/sites/default/files/2018-12/biog_working paper 22.pdf> accessed on 7 July 2024.
186 Van Rij (note 162 above) 21. See S Magu ‘Toa Kitu Kidogo: when “Chai” is not Tea and Kenya’s Corruption
Scandals’ in OE Hawthorne & S Magu Corruption Scandals and their Global Impact (2018) 77. See also KR
Hope Sr ‘Kenya’s Corruption Problem: Causes and Consequences’ (2014) 52 Commonwealth & Comparative
Politics 493, 506.

137 Hope (note 162 above) 87.

138 Ferguson (note 106 above) 112.

139 Hope (note 174 above) 295.
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2.7.4 Active and passive corruption

Another mode of classification is that between active and passive corruption. Active corruption
(also referred to as ‘active bribery’) is defined as the paying of, or promising to pay, a bribe,
and is also referred to as ‘supply-side-corruption’.!”® Article 15(a) of the UNCAC covers
‘active bribery’, understood as that which is committed by the person who offers, promises or
gives ‘directly or indirectly an undue advantage to a public official for himself or another
person or entity, in order that the official act or refrain from acting in the exercise of his
duties’.!”! The COE Criminal Law Convention defines active corruption

as the promising, offering or giving by any person, directly or indirectly, of
any undue advantage to any officer, for himself or herself or for anyone else,
for him or her to act or refrain from acting in the exercise of his or her
functions.'*?

Signatories to these two conventions are required to criminalise the offering, giving and
promising of bribes. The classification of the above-prohibited behaviours as corrupt and the
requirement that they be included as criminal offences sets the international standards that are
necessary if countries are to fight bribery.

Passive corruption relates to soliciting or accepting a payment (or an advantage).'®> Under
article 15(b) of the UNCAC, passive bribery refers to the actions of the corrupt public official
who ‘solicits or accepts, directly or indirectly, an undue advantage, for himself or another
person or entity, in order that the official act or refrain from acting in the exercise of his or
official duties’.!” This type of corruption is also referred to as ‘demand-side-corruption’. The
use of the term “passive’ at times appears a misnomer since corrupt public officials will at times
actively solicit or demand bribes. Hope gives an example from Kenya in which public servants
will boldly and actively solicit individuals for favours and bribes in return for the provision of
public services.!”® Understanding the dynamics behind active and passive corruption and why
individuals engage in these corrupt transactions is important to developing and implementing
practical anti-corruption strategies.

The above section has analysed different types of corruption. It showed how the understanding
of these types of corruption has shaped the development of the anti-corruption agenda both
locally and globally. It is important to point out that types of corruption are not the same as
forms of corruption. A form of corruption is the manifestation of a corrupt act.!*® Types of

190 Organisation for Economic Co-Operation and Development OECD Glossary of Statistical Terms (2008).

1 Organisation for Economic Co-Operation and Development OECD Glossaries: Corruption: A Glossary of
International Standards in Criminal Law (2008) 26.

192 COE Criminal Law Convention (note 71 above).

193 Ferguson (note 106 above) 142.

194 M Kubiciel ‘Core Criminal Law Provisions in the United Nations Convention Against Corruption’ (2009) 9
International Criminal Law Review 139, 142. See also M Gorsira, A Denkers & W Huisman ‘Both sides of the
Coin: Motives for Corruption among Public Officials and Business Employees’ (2018) 151 Journal of Business
Ethics 179, 181.

195 Hope (note 174 above) 506.

196 WT Mugadza Combating Corruption in Public Procurement in Developing Countries; A Legal Analysis (DPhil
thesis, North-West University 2018) 14. See also J Bussell ‘Typologies of corruption: A Pragmatic Approach’ in
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corruption indicate the condition or position under which corrupt acts manifest or take place.!®’

In order to articulate the manifestations of corruption in the public sector, an understanding of
the main forms of corruption is important. The discussion below addresses the forms of
corruption.

2.8 Common forms of corruption

The main forms of corruption in the public sector are bribery, embezzlement, illicit enrichment,
trading in influence, and abuse of functions (which includes favouritism and nepotism). Bribery
is the most common form of corruption and the most well-known. Bribery entails ‘dishonestly
persuading someone to act in one’s favour by a payment or other inducement. Inducement can
take the form of gifts, loans, fees, rewards, or other advantages (taxes, services, donations).”!*®
The AU Convention defines bribery as

the solicitation or acceptance directly or indirectly, by a public official, or
any other person, of any goods of monetary value, or other benefit, such as
gift, favour, promise or advantage for himself or herself or for another person
or entity, in exchange for any act or omission in the performance of his or
her public functions.'””

Here, the essence of bribery is money (or anything else of value). There is an exchange of
benefits from political or economic actors to citizens.’?® While some scholars insist that
corruption means bribery, others define these terms differently. With the constant development
in the anti-corruption landscape, there is an emerging common usage where corruption is taken
to mean bribery.?’!

Another form of corruption is extortion. According to Amundsen, extortion refers to the use of
force, threats, harassment or persisting demands by the state or its security services to extract
money or other resources from individuals, groups and businesses.??? Rose-Ackerman posits
that when an official demands a bribe or a favour for doing his or her duty or breaking a rule,
that amounts to extortion. Extortion is widespread within Kenya’s National Police Service

S Rose-Ackerman & P Lagunes (eds) Greed, corruption, and the modern state essays in political economy (2015)
21, 34.

197 Ibid.

198 Johnson (note 147 above) 7. See also Wickberg (note 12 above) 94. Wickberg notes that in French the word
for ‘corruption’ refers to specific criminal offences which, in English, translate to ‘bribery’.

199 J Hatchard Combating Corruption: Legal Approaches to Supporting Good Governance and Integrity in Afiica
(2014) 162.

200 Article 15 of the UNCAC. Rose-Ackerman defines bribery as the explicit exchange of money, gifts in kind, or
favours for rule-breaking or as payment for benefits that should legally be costless or be allocated on terms rather
than on the basis of a willingness to pay. She refers to both bribery of public officials and commercial bribery of
private firm agents. S Rose-Ackerman & B Palitka Corruption and Government: Causes, Consequences and
Reform 2 ed (2016) 8. She outlines several other forms of corruption, including extortion, exchange of favours,
nepotism, cronyism, judicial fraud, accounting fraud, electoral fraud, and public service fraud.

201 Bismuth (note 54 above) 5. The authors single out Rose-Ackerman as the major proponent of the argument
that corruption equates to bribery, whereas Johnston holds a contrary view.

202 T Amundsen ‘Extractive and Power-Preserving Political Corruption’ in I Amundsen (ed) Political Corruption
in Africa: Extractive and Power Preservation (2015) Chapter 1, 15.

52



(NPS).2* According to Hope, a survey in 2011 highlighted how police extort bribes from
members of the public ‘using imprisonment or threat of it as a major instrument ...”2%
Understanding the dynamics of police corruption and the widespread practice of extortion by
some NPS members is crucial to designing the reforms necessary to address the problem in a
specific manner.

Other forms of corruption include embezzlement and misappropriation. Embezzlement and
misappropriation entail stealing or misdirecting state assets (funds, property and investments
or services) placed in one’s trust or control. Under the definition of corruption as abuse of
entrusted power for private gain, this offence is essentially a combination of theft and
betrayal 2%

Patronage, clientelism, and nepotism are forms of corruption that are usually grouped together
due to their similarities. In government, patronage refers to appointing people directly based
on personal or party considerations.?’® Nepotism refers to hiring a family member or one with
close ties rather than a more qualified but unrelated applicant.?’ Clientelism refers to long-
term patron-client relationships in which certain types of favours are exchanged (clientelism
may not be illegal in itself).?®® Other forms of corruption fall under the scope of ‘abuse of
functions’ as defined by the UNCAC.?” The presence of these forms of corruption in any
institution undermines independent and democratic representative decision-making in the
staffing of a government. These practices significantly undermine transparency, accountability,
and the rule of law.

Fraud is a form of corruption that occurs in many areas. Rose-Ackerman distinguishes judicial
fraud,?!° accounting fraud,?!! electoral fraud,?'? and public service fraud.?!* At its core, fraud
is an act of intentionally and dishonestly deceiving someone to gain some unfair advantage
(financial, political or other). A good example is the Anglo Leasing scandal in Kenya. Senior
government members in this scandal were alleged to be involved in fraudulent contracts with
a company that was named Anglo Leasing Finance which proved to be non-existent. It is

203 Hope (note 162 above) 88.

204 Tbid.

205 Tbid.

206 Johnson (note 147 above) 7.

207 Rose-Ackerman & Palifka (note 200 above) 8.

208 Johnson (note 147 above) 7.

209 Article 19 of the UNCAC describes the crime of abuse of functions. This entails the intentional performance
of, or failure to perform, an act, in violation of laws, by a public official in the discharge of his or her functions,
for the purpose of obtaining an undue advantage for him- or herself or another person or entity.

210 Judicial fraud is a decision tainted by bribery, extortion, exchange of favours, or threats to the judge rather than
founded on the merits of the case.

2 Accounting fraud is intentional deception regarding sales or profits (usually to boost stock prices).

212 Electoral fraud refers to the manipulation of election results through vote buying, threats to the electorate, or
the falsification or destruction of votes.

213 Public service fraud is any activity that undermines the legal requirements of public service delivery even if
no bribes are paid. Rose-Ackerman (note 167 above) 8 cites the example of where ‘civil servants might neglect
their jobs for private-sector work, steal supplies for resale, or simply not show up for work’.
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alleged that implicated government officials actively tried to cover up the fraud once the
investigation started.'*

Conflict of interest is not a form of corruption per se. A conflict of interest arises when the
public official’s private interests have the potential to improperly influence his or her
performance of official duties and responsibilities.?!> This differs from abuse of power or
influence. Abuse of power or influence refers to using entrusted powers to, for example, divert
benefits to a different area or target group, circumvent systems for personal gain, pervert
judicial processes, or use the delivery of goods or services as an opportunity to exploit local
communities.?'® This includes influence peddling (also an offence under the UNCAC).?!”

From the above, it is clear that the term ‘corruption’ is an umbrella term that covers a variety
of human behaviours made illegal under the law. From a legal perspective, the term also
encompasses ‘actions connected to, and used to aid in, commission of corrupt activities such
as money laundering, concealment and obstruction of justice’.>'® For the purposes of this
research, and with the understanding of the diverse definitional debates alluded to earlier, the
term ‘corruption’ is used to describe a wide range of dishonest behaviour, including bribery,
embezzlement, abuse of authority, extortion, illicit enrichment, kickbacks, and trading in
influence, in addition to actions connected to and often used to aid in the commission of corrupt
activities, such as money laundering, concealment, and obstruction of justice.?!’

Defining the term ‘corruption’ in a legal manner that includes formal rules and categories of
offences brings clarity, precision, and consistency of application and enforcement action to the
study of a contested subject.?? Within a shared language, prosecutors, anti-corruption agencies,
courts, government officials and citizens can play their roles with minimal disagreement about
unacceptable conduct. Legally, the Constitution is the supreme law of the land, and the
definition, in broad terms, clarifies the undesirable behaviour and conduct Kenyans wanted to
address when they included the anti-corruption theme in the Constitution. Though not
exhaustive, the discussion on common forms of corruption highlights some forms of corruption
commonly found in most countries. This particular discussion turns on the extent of corruption
in Kenya.

214 Amundsen (note 202 above) 15.

215 Johnson (note 147 above) 7.

216 Ibid. A good example would be when a politician redirects a public investment (for example, a road) to places
where he or she owns land so as to benefit his or her business interests, rather than to where the investment is
needed the most. See also van Rij (note 162 above) 15.

217 Article 18 addresses trading in influence. Influence-peddling or trading in influence refers to acts in which a
person sells his or her influence over decision-making involving a third party (whether that party is an individual
or institution).

218 S Choudhry et al. Combating Corruption: Constitutional Frameworks for Middle East and North Africa (2014)
22.

219 Tbid.

220 Choudhry (note 218 above) 24.
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2.9 Extent of the corruption problem in Kenya

Corruption occurs in all parts of the world and has existed since time immemorial.?>! However,
the nature, manifestation, and degree to which this phenomenon affects countries differs.??> A
country’s economic, social, and political development has an effect on manifestations of
corruption.??® It is not possible to objectively measure corruption owing to its secretive nature.
Nevertheless, several researchers have attempted to use various proxy data to approximate
different aspects of corruption (and the phenomenon as a whole) over time.

Assessing the nature and extent of corruption is one of the main tools in the war against
corruption.??* It provides the understanding of corruption necessary to devising appropriate
strategies to combat it. Numerous methods have been employed to this end. International
surveys on corruption identify good governance, respect for the rule of law, accountability,
human rights and constitutionalism as key resources. These factors provide an array of
indicators that help estimate the extent of corruption both in a particular country and
globally.??> Examining the different indexes and proxy methods for measuring corruption
provides a pool of reliable knowledge of different manifestations of corruption and people’s
perceptions of it. Bringing together the many different indicators collectively provides a
baseline from where different experiments on reform efforts can be launched.??® It is imperative
to appreciate that it is impossible to bring down levels of corruption if it cannot be measured.

Currently, corruption is a serious problem in the world.??” A look at some surveys and
measurements will provide evidence to illuminate this. The section below provides an overview
of some of the indicators employed generally to measure the extent and nature of corruption
while coming to focus on Kenya in particular.

2.9.1 The Corruption Perception Index

TI’s CPI is the world’s most widely used indicator for measuring the perception of
corruption.??® In 2021, the CPI’s top 10 best performers scored between 80 and 88 out of an

221 Abjorensen (note 22 above) 5.

222 JM Mbaku ‘Corruption and Democratic Institutions in Africa’ (2018) 27 Transnational Law and Contemporary
Problems 311,324

223 Abjorensen (note 22 above) 21.

224 M Akech ‘Evaluating the Impact of Corruption (Perception) Indicators on Governance Discourses in Kenya’
(2014) 25 International Law 155, 157.

225 CM Fombad ‘Corruption and the Crisis of Constitutionalism’ in CM Fombad & N Steytler (eds) Corruption
and Constitutionalism in Africa: Revisiting Control Measures and Strategies (2020) 15, 19.

226 Rotberg (note 118 above) 76-77.

227 Albanese (note 149 above) 2.

228 Rotberg (note 118 above) 55. According to Rotberg, Transparency International’s CPI is the best-known and
most widely used survey on corruption. It measures corruption perceptions annually. The CPI is derived from the
aggregated opinions of experts and corporate executives. For instance, the 2015 CPI collated opinions from 12
institutions and index sources. These were the African Development Bank Governance Ratings 2014; Bertelsmann
Foundation Sustainable Governance Indicators 2014; Bertelsmann Foundation Transformation Index 2014;
Economist Intelligence Unit (EIU) Country Risk Ratings 2014; Freedom House Nations in Transit 2013; Global
Insight Country Risk Ratings 2014; IMD World Competition Yearbook 2014; Political and Economic Risk
Consultancy Asian Intelligence 2014; Political Risks Services International Country Risk Guide 2014; the World
Bank’s Country Policy and Institutional Assessment reports, 2013; the World Economic Forum’s Executive
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overall score of 100.2>° The average score from the 180 countries was 43 per cent. This
indicates that many represented governments suffer from endemic corruption. Overall, there
has been little or no progress in bringing down corruption in the last decade or s0.2** It is
imperative to note that the lowest-scoring region over the years has been sub-Saharan Africa,
with an average score of 32 out of 100. Kenya has remained below the continental average for
the last 10 years.?!

All the scholarly literature suggests that Kenya is, by all degrees and measures, a corrupt
country where it manifests at all levels of Kenyan society.?*? The nature and scope of corruption
in Kenya can best be described as systemic. In 2015, President Uhuru Kenyatta declared
corruption as a national security threat, indicating the scale of the problem.?** In 2019, at a
national anti-corruption conference, he succinctly described the extent of the problem by
stating;

‘Corruption has become an accepted way of life. As individuals and as a collective, we
have sacrificed our traditions, customs and values at the altar of materialism. Rather
than shunning those who have made their wealth through illicit means, we celebrate
them, even in places of worship.” 23*

The shocking number of corruption scandals®*® and allegations of corruption that are

constantly reported in the press and other publications indicate the magnitude of the
problem.?*® Perversive corruption pervades all parts of society. It has been a major concern
both at national and international levels.?*” Different members of society experience corruption

Opinion Survey (EOS) 2014; and the World Justice Project Rule of Law Index 2014. The CPI has assumed a
central place in measuring perceptions of corruption, going by the interest it attracts from journalists,
businesspeople, academics, economists, donors and policy-makers. However, since it deals only with public sector
corruption, this means that several other areas in which corruption occurs are not considered when assessing the
extent of corruption in a polity.

229 The CPI scores 180 countries and territories on their perceived levels of public sector corruption, according to
experts and businesspeople. 100 is very ‘clean’, whereas 0 is highly corrupt. For information on how the scores
are calculated, see Transparency International’s ‘The ABCs of the CPI: How the Corruption Perceptions Index is
calculated’ (Transparency International, 20 December 2021) <https://blog.transparency.org/2011/12/02/what-is-
public-sector-corruption/index.html> accessed on 10 November 2024.

230 Transparency International Corruption Perceptions Index 2021 (2022).

231 Transparency International Kenya ‘2021 Corruption Perceptions Index Reveals a Decade of Stagnating
Corruption Levels amid Human Rights Abuses’ Transparency International Kenya Press Release
<https://tikenya.org/press-release-202 1 -corruption-perceptions-index-reveals-a-decade-of-stagnating-corruption-
levels-amid-human-rights-abuses/> accessed on 8 August 2022.

232 World Bank (note 82 above).

233 T Odula ‘President Uhuru Kenyatta Declares Corruption a National Security Threat.” 4P News (Nairobi, 23
November 2015) <https://apnews.com/article/79db0b659ad54950a3114115b12f9590> accessed 27 May 2021.
234 In President Uhuru Kenyatta’s speech on 25 January 2019 at the National Anti-Corruption Conference in
Bomas of Kenya,

235 OE Hawthorme & Magu ‘Introduction: Corruption Scandals and Global Governance’ in OE Hawthorne &
Magu Corruption Scandals and their Global Impact (2018) 1, 3. Corruption scandals are defined as revelations
of corruption that generate strong public reaction.

236 S Magu (note 186 above) 77-96.

237 N Steytler ‘Towards Understanding and Combating the Crime of Corruption in Africa’ in CM Fombad & N
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differently depending on their station in life.?*® There are many specific surveys that add weight
to the assertion that Kenya faces a serious corruption problem.

In Kenya, annual corruption surveys are carried out by TI (Kenya Chapter)>® and the
government.?*® According to TI Kenya, Kenya has stagnated at the bottom of the international
ranking in perceived corruption over the years. Regarding global performance, Kenya’s score
of 31 out of 100 in 2020 is the highest score achieved in the last 10 years.>*!

Table 1. Kenya’s perceived corruption scores*4?

YEAR SCORE
2012 27
2013 27
2014 25
2015 28
2016 26
2017 28
2018 27
2019 28
2020 31
2021 30

The average score is 27.7 out of 100. Overall, there have been no significant changes in the
country’s corruption levels despite the many reforms that have been carried out. Like many
other countries, the systemic nature of corruption in Kenya can be deduced from the country’s
consistently low scores on the CPI over the last decade.?** On the global stage, Kenya ranks in
the bottom third of the CPI. In 2021, it stood at 128 on the list of 180 countries (with the 180th
being the most corrupt country).>** The general failure of Kenya’s anti-corruption efforts is
also reflected in other surveys.

The EACC has published several surveys on corruption. Its 2016 report indicated that
corruption was regarded as the third most pressing problem facing Kenyans (21.6 per cent)
after poverty (35.7 per cent) and unemployment (29.9 per cent).?*> By 2018, corruption had
grown to be the most pressing problem facing the country (49.4 per cent), followed by

238 yan Rij (note 162 above). See also C Nilsson ‘Corruption in Kenya-Individual Attitudes and Actions Towards
Corruption in Nakuru, Kenya’ (Bachelor’s degree publication, Lund University 2009).

239 As stated earlier, Transparency International (TI) is a transnational organisation focusing on fighting corruption
worldwide. It produces (mainly through its national chapters) an annual bribery index for each country. See M
Akech (note 224 above) 94.

240 Ibid.

241 Transparency International Kenya ‘2021 Corruption Perceptions Index Reveals a Decade of Stagnating
Corruption Levels amid Human Right Abuses & Democratic Decline’ Transparency International Kenya Press
Release (25 January 2021) <https://www.transparency.org/en/press/2021-corruption-perceptions-index-press-
release> accessed on 8 August 2022.

242 Transparency International Corruption Perceptions Index 2021 (2022).

243 Ibid. In CPI 2021, Kenya’s score was 31 out of 100.

24 Transparency International Corruption Perceptions Index 2019 (2020).

245 Ethics and Anti-Corruption Commission National Ethics and Anti-Corruption Survey, 2016 (2017).
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unemployment (36.8 per cent).?*® This was the second year (after 2017) in a row that corruption
was regarded as the most pressing problem in Kenya.

It should be noted that the EACC’s surveys are concerned with the offence of bribery as
experienced by ordinary citizens and does not reflect other aspects of corruption. Nevertheless,
ordinary, popular perceptions of corruption are crucial in designing a strategy to address the
problem as they stand to affect buy-in to initiatives to combat and prevent corruption. This
consideration was discussed under the public opinion criteria for defining corruption.

Meanwhile a survey by the Global Corruption Barometer in 2019?*’ revealed that as many as
45 per cent of Kenyans reported having paid a bribe.2*® The survey also found that 67 per cent
of the people interviewed believed that corruption was getting worse, while 71 per cent thought
the government was doing a bad job at addressing the problem. Since the survey contains views
expressed by ordinary citizens, it presents evidence pointing to the incidence of corruption in
the country. As mentioned earlier in Chapter 1, Kenyans have expressed their awareness of the
state of corruption in the country and the seeming ineffectiveness of the efforts employed to
bring it under control.?* The global performance in respect of corruption control is similar.
This is regarding data emanating from surveys carried out by Worldwide Governance
Indicators (WGI), particularly corruption control and the Global Corruption Barometer, among
others.>?

2.9.2 Worldwide Governance Indicators

The WGI, a World Bank project concerned with assessing governance around the world, makes
use of six composite indicators.?>! The World Bank Control of Corruption (WBCC) provides
one such indicator and is useful in assessing the extent of corruption in a country and across
the globe. This indicator ‘captures perceptions of the extent to which power is exercised for

private gain’>>? and covers petty and grand corruption. It also reflects how elite and private

246 Ethics and Anti-Corruption Commission National Ethics and Corruption Survey, 2018 (2019).

7 Transparency International ‘Africa’ Global Corruption Barometer (2019)
<https://www.transparency.org/en/gcb/africa/africa-2019/results/ken> accessed on 8 August 2022. See also
Fombad (note 225 above). The Global Corruption Barometer is one of the surveys conducted by Transparency
International. In 2015, the latter published its first report focusing on sub-Saharan Africa. The survey seeks the
views of ordinary citizens and ensures that governments are made aware of them.

248 Afrobarometer & Transparency International Global Corruption Barometer Africa 2019: Citizens” Views and
Experiences of Corruption (2019).

249 Presidential Taskforce on Building Bridges to Unity Advisory Building Bridges to a United Kenya: From a
Nation of Blood ties to a Nation of Ideas (2019). The report indicated that there was a growing perception among
the public that corruption is found everywhere and that constitutional measures have been ineffective in bringing
it under control. Holding elected and appointed positions is seen as being motivated by the lure of illicit financial
gain, a factor which is regarded as a driver of aggressive and negative ethnicity and the militarisation of political
competition.

250 See Rotberg (note 118 above) 5077 for details on the different methods used to measure and assess corrupt
behaviour.

23! World Bank ‘Worldwide Governance Indicators: A global compilation of data capturing household, business,
and citizen perceptions of the quality of governance in more than 200 economies’
<https://info.worldbank.org/governance/wgi/> accessed on 10 August 2023. Fombad (note 225 above) 21. The
six indicators are voice and accountability; government effectiveness; political stability and absence of violence
or terrorism; the rule of law; regulatory quality; and corruption control.

252 bid.
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interests influence the state. The WBCC is wide in coverage and measures factors such as
corruption among public officials, levels of trust in politicians, diversion of public funds, and
irregular payments in exports and imports, public utilities, tax collection, public contracts, and
judicial decisions.?>®> The scope of the survey also takes into account how widespread
government corruption is; aspects such as petty corruption as it relates between administrations
and citizens, ascertains levels of corruption between administrations and local businesses and
covers corruption between administrations and foreign companies.?>*

This indicator attempts to be comprehensive in its reach and recognises the importance of the
relationship between the government and the private sector in addressing corruption. It also
involves the private sector in measuring corruption and integrity risks, and has a bearing on
foreign investors’ decisions to invest in a country.?*® The deleterious effect of corruption in the
private sector must be reckoned with by any community aiming to curb corruption.?*® This is
because controlling public sector corruption is necessary to properly regulate the private

sector.?’

The following section examines the WBCC for the period between 1996 and 2021. This
attempts to show the trends in corruption control across the various countries surveyed.?*® In
comparative terms, only 11 of the 54 African countries scored above average in their
commitment to controlling corruption. Kenya maintained an average of 15.2 per cent compared
to Botswana (76.7 per cent), well-known as the best-performing country in Africa between
2011 and 2021.%° Of course, like any other measurement of corruption, the WGI has its
limitations. The reliability of the indices used is often criticised because these are subjective
assessments, and sampling biases are also apparent. Nonetheless, the WGI underscores the
corruption problem and the integrity risks faced by businesses and ordinary people when
interacting with the public sector. It is also useful in assessing the allocation of resources: the

233 Ibid. This has the full representative and non-representative data sources used to calculate the indicators and
the areas covered.

254 Fombad (note 225 above) 21.

255 Ndikumana (note 145 above) 10. See also Sartor & Beamish (note 165 above) 727. The authors point out that
(as noted previously) where corruption occurs in exclusively private interactions, the main segments are NGOs,
businesses, religious bodies, and the media.

236 T Shipley ‘Integrity Risks for International Businesses in Kenya’ (U4 Helpdesk Answer, 20 December 2018)
3 <https://www.u4.no/publications/integrity-risks-for-international-businesses-in-kenya.pdf> accessed 6 July
2024. Most of the major corruption scandals that have characterised Kenya’s struggle with corruption emanate
from the relationship between the public sector and the private sector.

257 Albanese (note 149 above) 3.

258 World Bank Governance Indicators (note 251) above. WBCC indicates the trend of this indicator for Kenya,
South Africa, Rwanda and Botswana, between 1996 and 2021. For example, the WBCC for Kenya indicated that
it had the lowest score of 10.75 per cent in 1996, 18.48 per cent in 2011, 16.82 per cent in 2016, and 26.44 per
cent in 2021. The trend is entirely different in other countries such as Rwanda. In 1996, Rwanda scored 26.88 per
cent. In 2011, the score was 68.25 per cent. In 2016 and 2021, the score moved to 71.63 per cent for both years
under review. This indicates that a country’s corruption control can improve if commitment by those in leadership
is present. On the other hand, South Africa witnessed a downward trajectory in the WBCC indicator over the
years, beginning with 76.34 in 1996 and scoring 55.77 in 2021. The best-scoring country in Africa is Botswana.
However, a closer look at Botswana’s WBCC indicator also shows a downward trend. In 1996, its score on the
WBCC stood at 77.42 per cent. In 2011, it was at 79.62 per cent; in 2016, the score was at 80.29 per cent; and in
2021, it fell to 75.00 per cent.

239 Fombad (note 225 above) 48.
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World Bank uses WGI measures to allocate concessional aid across low-income economies.?*
While the WGI is used to measure governance around the world, other indices have a more
regional focus. One such is the Ibrahim Index of Governance (focused on Africa).

2.9.3 Ibrahim Index of African Governance

The Ibrahim Index of African Governance (IIAG) has conducted an annual governance
assessment of all African countries since its inception in 2007.2°! The IIAG has four main
categories, with each in turn divided into four subcategories.?®> The security and the rule of law
category comprises four subcategories: security and safety; the rule of law and justice;
accountability and transparency;?®* and anti-corruption.2®* These subcategories are relevant to
this research. According to the 2020 IIAG report, the average score of the African continent
for the period 2010 to 2019 in overall governance performance has improved.?%> However, the
security and rule of law subcategory had the second lowest score overall, which shows a
declining trend over the period under review. The accountability and transparency subcategory
had the lowest score among the 16 subcategories, followed by the anti-corruption subcategory.

Several observations emerge from the 2020 ITAG report at the country level. Although Kenya’s
governance has improved slightly over the period under review (by 3.7 points overall), its
aggregate performance indicates that safety and the rule of law declined over the last decade.?®
Under this subcategory, the impartiality of the judicial system indicator shows a negative trend
with a score of -19.4 points. This is a matter of concern since the criminal justice system (with
the independence of the judiciary at the centre of this) is the first line in any fight against
corruption.?®” The accountability and transparency subcategory recorded a negative trend (-
10.3 points) for the decade under review. The most notable indicators under this subcategory
were the absence of undue influence (-16.7 points), disclosure of financial and judicial
information (-16.7 points), and accessibility of information (-19.2 points). The anti-corruption
mechanism indicator (under the anti-corruption subcategory) recorded a negative decline with
a score of -16.7 points.

260 Kaufmann D & Kraay A ‘Governance Indicators: Where Are We, Where Should We Be Going?’ (2007) Policy
Research Working Paper 4370/2007
<https://openknowledge.worldbank.org/server/api/core/bitstreams/dc8b26e9-789a-5518-b773-
186699720152/content> accessed on 10 November 2024.

261 Mo Ibrahim Foundation 2020 Ibrahim Index of African Governance Index Report (2020).

262 Ibid. The categories are participation, rights and inclusion, security and rule of law, foundation for economic
opportunity, and human development.

263 Ibid. In the accountability and transparency category, there are five indicators, measuring, respectively,
institutional checks and balances; civil checks and balances; absence of undue influence on government;
disclosure of financial and judicial information; and accessibility of information.

264 Tbid. In the anti-corruption subcategory, there are five indicators, which assess performance in terms of anti-
corruption mechanisms; absence of corruption in state institutions; absence of corruption in the public sector;
public procurement procedures; and absence of corruption in the private sector.

265 Tbid.

266 Tbid 111-112

267 Steytler (note 236 above) 460. Steytler points out that the criminal justice machinery typically refers to the
police, the prosecution authorities, and the courts.
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What can be deduced from the above analysis of the IIAG report concerning Kenya’s
corruption problem is that the poor scores on accountability and transparency point to
obscurity, which is inimical to comprehensively addressing corruption. A review of the
negative trend registered for the anti-corruption mechanism indicator and the executive’s poor
record of compliance with the rule of law (registered at -4.9 points under the rule of law and
justice subcategory) indicates a general reluctance to tackle corruption by those in leadership.
When regard is given to the overall trajectory in fighting corruption, there is cause for concern,
especially when considering that the decade under review coincided with the inclusion of
measures to address corruption in the Constitution.

2.9.4 The World Justice Project Rule of Law Index

The WIJP Rule of Law Index (WJP) produces annual reports that measure adherence to the rule
of law based on the experiences and perceptions of the general public and in-country legal
practitioners and experts worldwide.?%® The scores and ranking are based on eight factors or
themes and 44 sub-factors.?*’ Since the themes are based on people’s actual experiences of the
rule of law in their daily lives, they provide a sound basis for measuring a country’s adherence

to the rule of law.?7°

Governments have a duty to ensure that the rule of law is a lived reality for everyone.?”! This
is crucial if corruption and the attendant impunity are to become a thing of the past. One of the
themes forming part of the assessment is the absence of corruption. Under this factor, the focus
is on three forms of corruption: bribery, improper influence by public or private interests, and
misappropriation of public funds or other resources.?’? The aim is to evaluate the absence of
corruption with respect to government officers in the executive branch, the judiciary, the
military, the police, and the legislature. The absence of corruption is also a part of the other
eight factors.?”

In the 2021 rankings, 33 of the 139 countries assessed were African. Between 2015 and 2021,
the general trend regarding adherence to the rule of law and the absence of corruption paints a
gloomy picture as far as Kenya is concerned.?’* In Kenya, the absence of corruption factor is

268 The World Justice Project (WJP) World Justice Project Rule of Law Index 2021 (2021). The WJP Rule of Law
Index is a qualitative tool developed to measure the rule of law in practice. The scores and rankings are based on
eight factors and 44 sub-factors. These draw on data collected from two sources. The first is a representative
sample of 1,000 respondents in each country and jurisdiction; the second data source consists of questionnaires
completed by in-country legal practitioners, experts, and academics with expertise in civil and commercial law,
constitutional law, civil liberties, criminal law, labour law, and public health.

269 The themes are constraint on government powers; absence of corruption; open government; fundamental rights;
order and security; regulatory enforcement; civil justice; and criminal justice.

270 Fombad (note 225 above) 24.

21 According to the WP, ‘effective rule of law reduces corruption, combats poverty and disease, and protects
people from injustices, large and small ... everyday issues of safety, rights, justice and governance affect us all;
everyone is a stakeholder in the rule of law’.

272 Note 268 above.

273 Under the theme of civil justice, sub-sector three measures whether civil justice is free of bribery and improper
influence by private interests. See WJP Index (note 268 above).

274 Ibid. Overall, Kenya was ranked 106" out of the 139 countries assessed in 2021. Kenya’s average score for the
period between 2015 and 2021 was 0.45.
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the poorest performing factor over the period between 2015 and 2021, with a score of 0.27 out
of a possible one (1) in the 2021 report.?”> The ranking in the sub-factors also differs within the
absence of the corruption factor. The general trend over the period in review shows that the
legislature, military, and police have consistently ranked among the five poorest performers
globally. For instance, under the sub-factor headed ‘government officials in the legislative
branch do not use public office for private gain’, Kenya ranked 135 out of 139 with a score of
0.08, a score that falls way below the regional average of 0.29.

In terms of the WJP, Kenya is one of the world’s poorest performers. Its poor performance in
relation to the absence of the corruption factor indicates that corruption is a serious problem
among public officers in the executive, judiciary, police, military, and legislature.

2.9.5 Some tentative conclusions

The above discussion has attempted to illustrate the nature and extent of corruption in general
and particularly in Kenya. Several international, regional, and national surveys have been
analysed (both subjective and objective). Together, these suggest that corruption is a serious
global problem in general, and a matter of concern in Kenya, where it appears to be on the rise.
Without direct instruments to measure corruption, combining the above surveys provides a
means to track progress and understand the different dimensions of corruption and how best to
devise ways of addressing the problem. Bringing them together provides a useful overview of
corruption and indicates the gravity of the corruption problem in Kenya.

2.10 Effects of corruption

The consensus among policy-makers, non-state actors, institutions, and academics is that
corruption greatly impedes economic, political, and social development in developing,
emerging and developed economies.’’ Kofi Annan, the former UN Secretary-General,
summed up the innumerable harms to society caused by corruption:

Corruption is an insidious plague that has a wide range of corrosive effects
on societies. It undermines democracy and the rule of law, leads to violation
of human rights, distorts markets, erodes the quality of life and allows
organised crime, terrorism and other threats to human security to flourish.?”’

Secretary-General Antonio Guterres emphasised that corruption represents a considerable cost
to the global economy.?’® In his address to the UN Security Council in 2018, he cited estimates
from the World Economic Forum that put the annual global cost of corruption at USD 2.6

275 Ibid. In terms of the score, 1 signifies the highest score and 0, the lowest. According to WJP, the scores across
iterations of the index prior to 2015 are not strictly comparable. Scores since 2015 can be used confidently for
comparative purposes, as the survey instruments have remained relatively stable.

276 Marquette (note 156 above) 8.

277 Note 48 above. See Kofi Annan Foreword to the UNCAC.

278 A Guterres A ‘Remarks to the Security Council on Corruption in Conflict’ (United Nations General Secretary,
10 September 2018) <https://www.un.org/sg/en/content/sg/speeches/2018-09-10/corruption-conflict-remarks-
security-council> accessed on 10 November 2024.
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trillion or 5 per cent of global domestic product.?’” The statement by the two UN Secretary
Generals echoes that of the then President of the World Bank Group Wolfensohn made in
1996.%80

Corruption erodes democracy,?®! good governance and weakens any efforts towards building
a culture of constitutionalism.?®? The infiltration of corrupt practices into the electoral process
has led to the undermining of democratic values despite the expansion of democratic spaces
allowing for competitive elections .?** Electoral malpractice (including vote-rigging and fraud)
distorts democracy and undermines equal political participation by denying people the right to
participate in governance and their right to elect their representatives.?* An electoral process
tainted by corrupt practices results in a government that is not accountable to the governed and
is therefore, not responsive to the public interest, making it prone to corruption.?®’

Corruption erodes public trust, undermines the rule of law and ultimately delegitimises the
state. Corruption is employed to circumvent rules and regulations. Leakages in the government
budget caused by illicit financial flows attributable to corruption impede the state from meeting
its obligation of providing goods and services.?®® Ultimately, corruption by government
officials leads to the destruction of trust in elected officials, undermining the legitimacy of
government structures.?®” When the primary institutions of the state are riddled with corruption
of whatever nature, the image of the state is tainted as is shown by the example of corruption
within the police: this presents a significant threat to public trust in the state.?®® ‘Police are
street level bureaucrats who routinely interact with the public’, and their work with the public
is a good channel for establishing the social legitimacy of the constitutional order.?*’

2 Tbid.
280 JD ¢Address to the Board of Governors at the Annual Meetings of the World Bank and International Monetary
Fund’ (Joint Annual Discussion, Washington DC, September 2002)

<https://www.imf.org/external/am/2002/speeches/prO03e.pdf> accessed on 10 November 2024. Wolfensohn
stated: ‘Corruption diverts resources from the poor to the rich, increases the cost of running businesses, distorts
public expenditures, and deters investors ... it erodes the constituency for aid programs and humanitarian relief
... it is a major barrier to the sound and equitable development.’

281 Ferguson (note 106 above) 46. Political critics are silenced by bribery or co-option, or jailed on trumped-up
corruption charges, while the media are silenced through bribes or threats — in the process eroding democratic
systems of checks and balances.

282 Fombad & Fombad (note 183 above) 736.

283 As Ghai contends, ‘African elections are no longer about policy options’. See Ghai (note 120 above) 59.

284 A De Man ‘Strengthening the Fight Against Corruption through the Principle of Accountability’ (2022) 25
Potchefstroom Electronic Law Journal 2, 5.

285 UK Ikpe ‘The Impact of Manipulated Re-elections on Accountability and Legitimacy of Democratic Regimes
in Africa: Observations from Nigeria, Zambia and Kenya’ (2009) 3 African Journal of Political Science and
International Relations 300.

286 Hope (note 174 above) 301.

287 EM Uslaner ‘Trust and Corruption’ in JG Lambsdorff, M Taubu & M Schramm (eds) The New Institutional
Economics of Corruption (2005) 76, 82—87. Uslaner argues that corruption engenders substantial mistrust of and
disengagement from institutions of governance.

288 R Dixon & T Roux °‘Introduction’ in R Dixon & T Roux Constitutional Triumphs, Constitutional
Disappointments: A Critical Assessment of the 1996 South African Constitution’s Local and International
Influences (2018) 21.

289 AZ Hug ‘Constitutionalism, Legitimacy, and Public Order: A South African Experience’ in R Dixon & T Roux
Constitutional Triumphs, Constitutional Disappointments: A Critical Assessment of the 1996 South African
Constitution’s Local and International Influences (2018) 388, 403. Hug asserts that ‘a person whose daily
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Corruption is a major impediment to the establishment of strong public and civil institutions
such as the judiciary. An honest and independent judiciary is critical to enforcing laws to
fighting corruption.?”® It is responsible for enforcing governmental ethics, and by way of
judicial review, courts ensure the protection of citizens’ interests in good governance. A corrupt
judiciary is unable to perform such basic tasks.?*!

Corruption also has negative impacts on realising development agendas. When corrupt
practices such as embezzlement or diversion of public funds are rife in the public sector, this
affects the state budget and reduces revenue needed for development and poverty reduction,
undermining the capacity of governments to provide essential services.”’? This negatively
affects the poor and marginalised who rely on the government for essential services such as
water, health care, education, and other necessary services.?”> What should be provided for free
comes at a cost, as the poor are forced to pay bribes to access public services. Corruption leads

to the poor being excluded from public services and perpetuates poverty.?**

Extensive studies indicate that corruption is not only a development and governance concern
but can also be viewed as a human rights issue.?®> Corruption diverts resources intended for
investment in public service, and this has a bearing on the implementation of human rights
obligations and on establishing and strengthening the institutions that uphold them.?%¢
Corruption undermines access to primary health care, safe water and sanitation, education, and
adequate housing and infrastructure: all of these are fundamental to the enjoyment of human
rights.?’ In reality, different types of corruption have differing impacts on human rights. For
instance, petty corruption, in the form of bribes, causes inequality, exacerbates poverty, and
undermines public health. Meanwhile, corruption (in the form of high-level nepotism and
patronage) leads to market inefficiencies and can distort entire economies.?’

experience of the state is its failure to provide basic security against crime ... who then finds the police corrupt
and violent themselves, is not likely to have a positive view of other state institutions’. See also Dixon & Roux
(note 288 above) 21.

2% Rose-Ackerman (note 167 above) 382.

21 WK Ochieng ‘Separation of Powers in Judicial Enforcement of Government Ethics in Kenya and South Africa’
(2018) 3 Kabarak Journal of Law and Ethics 37, 46.

292 De Man (note 284 above) 5-6. See also UNCAC (note 48 above) Foreword.

23 K Moyo ‘Analysis of the Impact of Corruption on the Realisation of the Right to Development’ (2017) 33
South African Journal on Human Rights 193, 213.

294 G Ferguson (note 106 above) 10.

295 A de Man ‘Advocating for a Human Rights Based Approach to Combatting Illicit Financial Flows’ in GEK
Kamga, SD Kamga & A Kwesiga (eds) Right to Development and Financial Flows from Africa: Dynamics,
Perspectives, and Prospects (2024) 121, 124.

2% International Bar Association Tax Abuses, Poverty and Human Rights: A Report of the International Bar
Association’s Human Rights Institute Task Force on Illicit Financial Flows, Poverty and Human Rights (2013) 2.
27 Moyo (note 293 above) 212. See further A De Man (note 295 above) 124,

2% A Barkhouse, H Hoyland & M Limon Policy Brief: Corruption: A human Rights Assessment (2018). See also
CL Lichuma ‘Economic Wrongs and Social Rights: Analyzing the Impact of Systemic Corruption on Realization
of Economic and Social Rights in Kenya and the Potential Redress offered by the Optional Protocol to the
International Covenant on Economic, Social Rights and Cultural Rights’ (2018) 5 Transnational Human Rights
Review 63, 76 to 81. The author discusses the impact of corruption on the right to food, the right to health, and
the right to education in Kenya, basing the discussion on the rights enshrined in the Constitution of Kenya, 2010.
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Evidence also exists that corruption threatens the international community’s development
agenda by hindering the attainment of the SDGs.?*” Empirical research since the advent of the
SDGs in 2015 establishes a clear link between corruption and the SDGs.>* Corrupt acts by
elected and senior government officers in developing countries divert funds from essential
development programmes. This hinders the efforts of the global community to achieve SDG.
Goal 16.5 calls for a substantial reduction of corruption and bribery in all their forms. Target
17.1 of Goal 17 calls explicitly for domestic resource mobilisation.3%!

Corruption reaches across borders and is integral to transnational organised crime, with foreign
bank accounts being used to hide stolen assets. Corruption also opens illicit spaces in which
international networks of arms dealers, illicit drug dealers, human traffickers, terrorists, and
money launders thrive, posing a major threat to the peace and security of humanity.’?
International cooperation, essential to address these organised crimes, is not always guaranteed
and far too often is trumped by global politics. The deleterious effects of corruption on society
and the transnational nature of corruption have a direct bearing on the implementation of the
legal instruments employed to counter it at both domestic and international levels.?%

Corruption deters investors and makes doing business an inefficient and costly undertaking.**
In Africa and particularly in Kenya, while investors might conduct businesses through bribery
payments,’*> recent advancements in international business regulation present compliance
challenges and the possibility of various sanctions and serious legal liabilities emanating from
engaging in corrupt practices.>*® Corruption also increases the government’s borrowing costs.

Furthermore, some donors and international financial institutions are discouraged from

299 See Chapter 1.6.3.

300 Albanese (note 149 above) 104.

301 See Chapter 1.6.3. For a discussion of sustainable development and how resource-mobilisation affects
development, see the case of Communication Commission of Kenya & 5 others v Royal Media Services Limited
& 5 others [2014] eklr. At para 388, the supreme court considered the resource at issue (spectrum in the form of
signal distribution licences), stating that ‘the economic fundamentals under-guarding [sic] its capitalisation, the
country’s obligation under international law, and the values decreed in the Constitution ... the people of Kenya,
local investors, international investors all have a stake’. (The court was expounding on the value of sustainable
development as found in article 10 of the Constitution and how it is affected by corruption perpetuated by those
who regulate signal distribution licences).

302 Guterres (note 278 above).

303 JT Gathii ‘Assessing the Constitution of Kenya of 2010 Five Years Later’ in T Ginsburg & A Huq (eds)
Assessing Constitutional Performance (2016) 336, 355. For a discussion of how corruption affects the
implementation of international instruments, see V Sharma ‘Impact of Corruption on the Implementation of
International Law’ in R Bismuth, J Dunin-Wasowicz, PM Nichols (eds) The Transnationalization of Anti-
Corruption Law (2021) 287, 297-302. The author analyses the International Criminal Court’s experience of
dealing with the offence of corruptly influencing witnesses regarding the charges against high-ranking Kenyans
(including President Uhuru Kenyatta and his deputy William Ruto) accused before it. The charges before the
Court against the former President and his then-deputy (currently the President) emanated from Kenya’s 2007
post-election violence.

3% Hope (note 186 above) 506.

305 Tbid.

306 PM Nichols ‘The Business Case for Complying with Bribery Laws’ (2012) 49 American Business Law Journal
1, 16-19. Nichols asserts that several empirical studies have found that foreign investors avoid corrupt countries
in general.
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extending aid or lending money to finance projects in countries where corruption has become
the norm.>"’

The combination of the above effects and many others, all relating to corruption, means that
the availability of resources is curtailed, prejudiced, and limited when corruption is rife in a
country. What, then, are the anti-corruption strategies that have been employed in the past to
address corruption? The discussion turns to this in the next section.

2.11 Anti-corruption initiatives in sub-Saharan Africa

Corruption is part of humanity, and corrupt practices have been traced to the pre-biblical era.’*®
However, as some academics have shown, the need to fight corruption in the 20™ century was
not always a priority.>* Corruption was seen by some as inevitable, with others even arguing
that it served a useful purpose.’!’ Global changes in the 1990s saw the birth of an anti-
corruption consensus. The passing of the US Foreign Corrupt Practices Act of 1977 (FCPA),
the end of the Cold War, the fact of accelerated globalisation,®!! and high-profile cases of
corrupt practices all helped to bring to global attention the effects of corruption and the need
to address it.>'* Once relegated to the domestic legal systems of individual countries, corruption

is recognised as a transnational matter and addressed on the global stage.’!?

In sub-Saharan Africa, anti-corruption initiatives were prompted by particular concerns about
the deleterious effects of corruption. Media exposure and threats from donors and international
financial institutions all created pressure on governments to take action.>!* As Williams-Elegbe

307 Hope (note 186 above) 503. Hope cites incidents where the UK and USA (two of Kenya’s largest bilateral
donors) withheld or suspended development assistance to Kenya due to persistent corruption.

308 A Salifu ‘Can Corruption and Economic Crime be Controlled in Developing Economies —and if so, is the Cost
Worthy it?” (2008) 11 Journal of Money Laundering Control 273, 275. Expounding on the ancient history of
corruption, Salifu states that there is evidence dating back more than 2,000 years ago that Kautilya, the prime
minister of an Indian kingdom, had written a book discussing corruption. Salifu also alludes to the fact that, under
the American Constitution, bribery and treason are the two explicitly mentioned crimes that can justify the
impeachment of a US President. See also N Abjorensen (note 22 above) 45.

309 Gathii (note 164 above) ‘Defining the Relationship between Human Rights and Corruption’ University of
Pennsylvania Journal of International Law 125, 131. R Theobald ‘So What Really is the Problem about
Corruption’ (1999) 20 Third World Quarterly 491, 491-502. Rose-Ackerman & Palifka (note 200 above) 5.

310 Gathii (note 164 above) 132, 134.

311 Tbid 138-143. The end of the Cold War, according to Gathii, reduced the incentives for more powerful countries
to tolerate corruption among their allies. The transition from a centrally planned economy to a market economy
opened new opportunities for licit and illicit profits. The US FCPA criminalised overseas bribery, pressuring
governments to reduce unfair dealings and firms to re-examine their overseas practices. See also Reyes (note 182
above).

312D Hess & T Dunfee ‘Fighting Corruption: A Principled Approach: The C Principles (Combating Corruption)’
(2000) 33 Cornell International Law Journal 594, 600. The authors posit that high-profile cases of corruption,
some involving the impeachment of presidents, tend to place increased attention on corruption. The impeachment
of leaders for corruption demonstrates the seriousness of corruption to all national leaders, policy-makers, and
members of the public.

313 Bismuth et al. (note 54 above) 1.

314 Fombad (note 225 above) 29.
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has put it, extensive literature exists on the causes, nature, effects and extent of corruption but

literature on the ‘cures’ of corruption is not in good supply.>!®

Anti-corruption activities seek to prevent?!®

corruption.!” It is imperative to note that anti-corruption can be defined narrowly with a focus
on law enforcement and broadly to include civil society and government structures. Included
in the broad definition are measures to strengthen public accountability and governance. In the

if possible and otherwise to curb and combat

area of anti-corruption, integrity, transparency and accountability are terms generally used to
describe the same theme '8

Over the years, several anti-corruption measures have been adopted.®!” However, the consensus
is that corruption can never be totally eliminated: it can only be minimised.*?° Just as the
definition of corruption is context-dependent and varies from country to country, the measures
adopted by different countries and organisations also differ. Nevertheless, there are generally
accepted measures that have been employed by the majority of countries and states over the
years. These range from establishing appropriate legal frameworks to using specialised anti-
corruption agencies, community organisations, and combinations of various measures, to name
a few. Kenya has employed just such strategies in its struggles with corruption.

2.11.1 Establishment of anti-corruption legal frameworks

Establishing a suitable legal framework is the first strategy employed by many countries in the
fight against corruption. In sub-Saharan Africa, constitutions have rarely been used to address
corruption directly. Traditionally, they have had little to do with the control of corruption.>?!
Over time, criminal codes have been used as the first line of defence against corrupt
practices.’”> However, some African countries have found these codes inadequate. Public

35S Williams-Elegbe *Fighting Corruption in Procurement: A Comparative Analysis of Disqualification
Measures’ (Doctoral dissertation, University of Nottingham 2011) 1.

316 The prevention of corruption in the public sector entails adopting policies, strengthening institutions, improving
ethics, reforming finance and procurement processes, enhancing asset declaration and codes of conduct, and
improving the effective transparency and accountability of the public sector for service delivery. See M Polaine
Good Practices in Public Sector Excellence to Prevent Corruption: A Lessons Learned Study in Support of the
Implementation of the United Nations Convention Against Corruption (UNCAC) (2018) 23. See also J Olaya &
K Hussmann ‘Preventing and Combating Corruption: Good Governance and Constitutional Law in Tunisia’
International IDEA & The Center for Constitutional Transitions at NYU Law Paper Working Paper Series 6/2013,
25 <https://juanitaolaya-impactools.com/wp-content/uploads/2019/10/6_Olaya Hussmann_Anti-
Corruption.pdf> accessed on 10 November 2024. The authors note that ‘preventing and combating or sanctioning
corruption are highly distinct activities, involving different logics and different institutions’.

317 Johnson (note 147 above) points out that ‘anti-corruption’ is an umbrella term encompassing a variety of
activities meant to prevent and curb corruption.

318 Ibid.

319 A Dixit ‘Anti-corruption Institutions: Some History and Theory’ 2018 in Basu K & Cordella T Institutions,
Governance and the Control of Corruption (2018) 15. Dixit provides an overview of countries that struggled with
corruption, among them Denmark, Britain, France and the USA, and the steps they took to reduce corruption.

320 Abjorensen (note 22 above) 45.

321 Choudhry (note 218 above) 11.

322 It is important to note that corruption is not a technical term per se. It is not criminalised as an offence in
criminal codes, which also explains why the word is not defined in international treaties. See A Peters ‘Corruption
as a Violation of International Human Rights’ (2018) 29 European Journal of International Law 1251, 1254. An
exception is France, where corruption is a criminal offence. In this regard, see Wickberg (note 12 above) 93.
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outrage at government corruption scandals suggests that existing legal frameworks and
safeguards are not working.’>* Against the backdrop of such corruption scandals, public
pressure to take action (at times backed up by foreign donors) leads to legal reforms.***

Thus, for example, in Kenya, from 1956 to 1991, the only instrument which dealt with
corruption was the Prevention of Corruption Act Cap.65 (repealed). The statute did not define
what behaviour was prohibited. It sought to prevent that which it did not define.*?®> As Gathii
points out, most efforts to address corruption in Kenya in the 1960s to 1980s ‘merely focused
on how best to define corrupt behaviour and determining how severely to punish it’.*?® This
meant that only the criminal law was left to address corruption, which was far too limited in
scope to have a chance of adequately responding to all the diverse manifestations of corrupt
activities.?’

There are challenges associated with the traditional criminal law approach to corruption.
Among them is a lack of good political leadership. This manifests when high-level government
officials are involved in corruption.’?® In any anti-corruption agenda, the importance of
political goodwill in championing a sustainable and effective commitment to reducing
corruption cannot be overstated. Indeed, the main problem for most countries is that this crucial
aspect is lacking, and the leaders expected to lead the fight against corruption are themselves
thoroughly corrupt. Take, for example, the case of Kenyan President Danial arap Moi. The
famous Goldenberg corruption scandal is said to have cost Kenya about 10 per cent of its GDP.
Orchestrated from the office of the President,** it was just one of many alleged instances of

massive looting of state resources by the highest authorities.>*

Good examples of how anti-corruption legislation can work are to be found in experiences of
the United Kingdom (UK) and Botswana. In 1994, Botswana enacted the Corruption and
Economic Crime Act, hailed as one of Africa’s most robust pieces of anti-corruption
legislation,**! while in 2010, the UK passed the Bribery Act, also highly regarded as an
exemplary piece of anti-corruption legislation.*** It was under this legislation that the directors
of Smith and Ouzman Ltd were convicted and sentenced for fraud after being tried for bribing

323 Olaniyan (note 56 above) 24.

324 Fombad (note 225 above) 29.

325 JT Gathii ‘Kenya’s Long Anti-Corruption Agenda: 1952-2010: Prospects and Challenges of the Ethics and
Anti-Corruption Commission under the 2010 Constitution’ (2011) 4 The Law and Development Review, 184-237.
326 Ibid 187.

327 Fombad (note 225 above) 30.

328 Tbid.

329 KHRC (note 109 above) 37-40.

30 The Goldenberg corruption scandal is a good illustration. It involved a scheme in which Goldenberg
international would ‘export’ fictitious gold and diamonds while the Kenyan government would ‘compensate’ the
company for earning foreign exchange from those fictitious exports. The amount lost in the scheme is not known,
but is estimated to have cost Kenya 10 per cent of its gross domestic product (GDP). The other corruption scandal
which began during the Moi regime and was carried forward by the Kibaki administration is the Anglo-Leasing
scandal. Generally, this was a series of security-related scandals involving 18 state security contracts. The
estimated worth of these contracts was about USD 770 million (KES 55 billion). It was revealed that some of
these procurement companies did not exist. For further reading on these scandals, see Maina (note 180) 18-23.
31 CM Fombad ‘Curbing corruption in Africa: Some lessons from Botswana’s experience’ (1999) 51
International Social Science Journal 241, 241-54. See also Choudhry (note 218 above) 85.

332 Katzarova & Ansart (note 68 above) 57.
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Kenyan officials so as to secure the contract to print the ballot papers for the Kenya Constitution
2010 referendum.**

2.11.2 Establishment of anti-corruption agencies

Anti-corruption agencies (ACAs) are part of the anti-corruption framework which has been
used in several countries in sub-Saharan Africa.*** The rationale for establishing anti-
corruption bodies to deal with corruption is the same as that for enacting more laws for the
traditional criminal justice system.***> These anti-corruption bodies can take different forms.
Some countries establish ACAs as stand-alone institutions with a specific mandate of fighting
corruption.*3® Others are highly specialised and focus on addressing corruption in a particular
country.®” There are, however, several problems associated with most ACAs in Africa.

The biggest challenge facing ACAs in sub-Saharan Africa is that they are usually marked by
serious design flaws. They are too often constrained in their operations by a lack of autonomy.
For any ACA to succeed in addressing corruption, independence is paramount. But most are
susceptible to political interference. When this happens, they are reduced to hollow symbols
and can be easily shut down. Kenya’s history with anti-corruption agencies reveals a clear
picture of deliberate political interference.’*® Independence means autonomy in terms of both
human and financial resources, and the lack of this has proved their undoing in sub-Saharan
Africa. If themselves tainted by corruption charges, ACAs can also find it impossible to gain
the necessary public support and confidence.*** ACAs are often constrained by a clear sense of
their own legal powers and mandate (a simple way of disempowering them from the start).>*

2.11.2 Purges and crackdowns

Several countries in sub-Saharan Africa have resorted to purges and crackdowns in a bid to
address corruption. These usually follow changes in the political leadership of a country or a
corruption scandal that jolts the administration out of its slumber as far as anti-corruption
measures are concerned. Kenya has had its fair share of these, including the ‘radical surgery’
carried out under the Kibaki administration.**! This high-profile process was meant to purge

333 Burbridge (note 32 above) 119.

334 Ibid. Botswana has a specialised ACA called the Directorate of Corruption and Economic Crime (DCEC).

335 Olaniyan (note 56 above) 120.

336 Choudhry (note 218 above) 85-87. Examples of specialised ACAs include Botswana’s DCEC, Singapore’s
Corrupt Practices Investigation Bureau, Kenya’s EACC, and Hong Kong’s Independent Commission against
Corruption.

37 Ibid.

338 K Obura (note 7 above) (2015) 245. Obura summarises the history as follows: ‘Since the first anti-corruption
legislation (the Prevention of Corruption Act) was enacted in 1956, there have been no less than five anti-
corruption agencies established to spearhead the fight against corruption in Kenya. The disbandment of successive
anti-corruption agencies has mainly been occasioned by political machination, especially in instances where the
political power felt threatened by the independence and effectiveness of the particular agency.” For more on the
history of anti-corruption institutions in Kenya, see KHRC (note 109 above) 27-31.

339 Gathii (note 303 above) 355 observes that ‘the first director of EACC that parliament sent to the president for
appointment had corruption allegations against him’.

340 Ethics and Anti-Corruption Commission Report of Activities and Financial Statement for the Financial Year
201972020 (2020).

341 Maina (note 181 above).
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corrupt judges and magistrates from the judiciary, but was widely understood as no more than
a political ploy to rid the judiciary of judges beholden to the Moi administration and replace
them with friends of the then-new (Kibaki) administration.**? The measure was also criticised
for having no effective basis in law.

This study argues that purges are ineffective and not sustainable as they suffer from many
challenges. They are problematic because they are reactionary, as they are prompted by a
scandal or a series of scandals. Crackdowns are unsustainable as strategies for addressing
corruption. They lack legitimacy, as they do not enjoy the support of the general population
and other stakeholders in the community, notably businesspeople, civil society, and the
opposition.>*3

2.11.3 Democratisation and economic liberalisation

Some efforts to address corruption in sub-Saharan Africa have focused on the democratisation
and liberalisation of economies.>** International organisations such as the World Bank and the
IMF have popularised the notion of improving governance as an antidote to problems with
corruption.>* Liberalising the economy was also advocated, as it was argued that this would
result in smaller governments and improve efficiency and productivity.>*® However, as with
the anti-corruption strategies discussed above, the idea of addressing corruption by advancing
democratisation faces numerous challenges.

First, the pre-1990 era witnessed governance structures characterised by powerful presidents
who exercised powers which were highly centralised (these powers were often the legacy of
the departing colonial regime).>*’ As a result, the presidency became a point of convergence
for all networks of clientelism since it had extensive control over various resources.>*® Within
the above governance structure, the institutions meant to ensure good democratic governance,
respect for the rule of law, and human rights proved to be too weak to hold the executive to
account.>*® Parliament and the judiciary, alongside the other arms of government meant to
uphold the principle of separation of powers in a democracy, became mere appendages of the
executive.

Within the above set-up, the kind of reforms advocated by donors and international
organisations were bound to be resisted, and so they were. In terms of democratisation, the fact
was that most elections resulted in entirely predictable outcomes. Some scholars have argued

342 Tbid 38. Moi was the President of Kenya from 1978 to 2002. Kibaki was President from 2002 to 2013.

343 Fombad (note 225 above) 34.

344 Mbaku (note 222 above) 339.

345 Fombad (note 225 above) 35. See also M Johnston ‘Reforming Reform: Revising the Anti-Corruption
Playbook’ (2018) 147 Daedalus 50, 51.

346 Tbid 35. See D Hough Corruption, Anti-corruption and Governance (2013) 5-7, explaining the stance taken
by international organisations in advocating for a ‘Lean government agenda, in respect of market liberalisation’
and the ‘governance agenda’ in respect of democratisation.

34T HK Prempeh ‘Progress and Retreat in Africa: Presidents Untamed’ (2008) 19 Journal of Democracy 109, 110.
348 N Cheeseman et al. ‘Kenya’s 2017 Elections: Winner-Takes-All Politics as Usual?’ (2019) 13 (2) Journal of
Eastern African Studies 215, 221.

349 Kenyan Commission of Inquiry into Post-Election Violence (CIPEV) Final Report (2008). The Commission
described the problem with personalising presidential powers that led to weakening public institutions.
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that even where multiparty elections have a chance of producing a genuine change, they, too,
became a tool of authoritarianism.*° All in all, these scholars argue, the ‘corrupt and
irresponsible African elite’ has stripped elections of their transformation potential.**! This
assertion links with Ghai’s that, ‘African elections are no longer about policy options. They are
about the capture of the state. Combined with strong traditions of corruption, the capture of the

state opens up access to vast sums of money’.>>2

Thus, while the intentions for advocating for economic liberalisation in Africa by institutions
such as the World Bank were good, such liberalisation only resulted in (as Fombad has argued)
opportunities for indulging in corruption.®** In this respect, Kenya’s privatisation efforts have
attracted particular controversy due to their lack of transparency.’>*

2.11.4 Establishment of commissions of inquiry

Commissions of inquiry in relation to corruption are often established by the executive of a
country following serious public outcry regarding allegations of a corruption scandal or a series
of corruption scandals.>> Several countries in sub-Saharan Africa (including Botswana,
Tanzania, and South Africa)®>>® have set up such bodies following allegations of corruption in
the public sector. The main function of these commissions is to inform governments on issues
of national concern, such as corruption.

In Kenya, several commissions of inquiry into corruption scandals have been held. 3>’ The most
relevant are the Bosire Commission of Inquiry into the Goldenberg corruption scandal, the
Ndung’u Land Commission, established to inquire into illegal and irregular allocation of land
in Kenya,*® and the Chanan Singh Maize Commission of 1965, established to investigate the
cause of a shortage of maize in the country.®® The general trend in Kenya has been that none
of these commissions has yielded any meaningful results in terms of addressing corruption.>*

330 Burbidge (note 32 above) 18. See also OG Mwangi ‘Political Corruption, Party Financing and Democracy in
Kenya’ (2008) 46 Journal of Modern African Studies 267, 267-285.

331N Cheeseman et al. The Moral Economy of Elections in Africa: Democracy, Voting and Virtue (2020) 10.

352 Ghai (note 120 above) 59. See also KHRC (note 109 above) 76.

353 Fombad (note 225 above) 35. Fombad argues that liberalisation, a potentially useful strategy in tackling
corruption, has itself become a source of corruption.

354 Shipley (note 256 above).

35 AfriCOG A4 study of the Commissions of Inquiry in Kenya (2007) 3. The report states that commissions of
inquiry are ad hoc advisory bodies set up by the government to obtain information. In their work, they are expected
to assess the facts and make recommendations to the government in power. The government may accept or ignore
the recommendations.

336 Venter (note 178 above) 78. South Africa established the Zondo Commission in 2018. Officially designated as
a Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector,
including the Organs of the State, the Commission completed its work and handed the full report to the President
in 2022. For a summary of four of the reports of the Zondo Commission, see K Zeeman ‘Zondo report: a summary
of the first four parts, and who it implicated’ Corruption News (15 June 2022)
<https://www.corruptionwatch.org.za/zondo-report-a-summary-of-the-first-four-parts-and-who-it-implicated/>
accessed on 10 November 2024.

357 AfrCOG (note 355 above).

338 AfriCOG Shattered Dreams: An Audit of the Kibaki Government’s Anti-Corruption Drive 2003—2007 (2008)
16. See also note 232 above.

359 Maina (note 181 above) 12.
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This is contrary to the experience of a country like Botswana, where the reports of the
commissions of inquiry were acted on and resulted in the government taking decisive measures
to address corruption. In some cases, the results of investigations have been inconclusive.*¢!
Where they have tended to implicate individuals in government, the recommendations have
been ignored by those tasked with their implementation.>®>

All too often, these commissions have been used as a cover-up to create an impression that
something is being done when, in reality, nothing is ever done. For example, when the Bosire
Commission of Inquiry released its report, then President Kibaki stated:

I have today directed the immediate release of the Goldenberg Commission
report to the public. The release of the report marks the beginning of a new
phase in the war against corruption ... The government has made public the
recommendations for the Commission and will move decisively and with
speed to implement these recommendations.>®?

The record indicates that the Bosire Commission’s recommendations were never fully
implemented, while some implicated parties moved to court to have their names removed from

the report.>%*

The commissions of inquiry into corruption in government in Kenya have failed to tackle
corruption because those in power are not willing to implement them as either they themselves
are implicated in them or their friends in government are. That is the main reason why the
numerous commissions of inquiry into corruption in government have not succeeded as a
strategy for addressing corruption. The success of countries such as Botswana in implementing
recommendations addressing corruption risks following commissions of inquiry that changed
the country’s trajectory shows that this strategy works.

In summary, the above section indicates that although the few strategies advocated for
combatting and controlling corruption have had good intentions, their level of success has, in
most countries, been curtailed by numerous challenges.

2.12 Conclusion

The chapter presents an overview of the discourse on corruption from global, regional, and
domestic perspectives and focuses on Kenya. It has also discussed aspects of corruption at play
in the discourse of public sector corruption, as well as the general understanding of the anti-
corruption agenda. Definitional debates among analysts point to the lack of a comprehensive
and universally accepted definition of the term ‘corruption’. The explanation for the divergent
views on what corruption is appears to be informed by the nature of corruption. By nature,
corruption is complex, multi-faceted, and multiscale, taking different forms in different
contexts. To elicit further understanding of the nature of corruption, an analysis of various types

361 AfriCOG (note 355 above) 16.

362 Tbid 17.

363 AfriCOG (note 358 above) 11.

364 Ibid 16. See also Republic v Judicial Commission of Inquiry into the Goldenberg Affair [2006] eKLR.
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of corruption was undertaken, showing that many classifications serve different purposes in
designing and selecting properly aligned measures of an anti-corruption strategy. The analysis
of grand corruption, state capture, and political corruption brought to the fore the place of
international partners and the global anti-corruption agenda in combatting and sanctioning
corruption.

Keeping to the theme of the international anti-corruption scene, the importance of international
institutions in shaping the discourse and development of anti-corruption remains pivotal to any
anti-corruption strategy. In this respect, the discussion on how selected international
institutions, including the WBG and IMF, have shaped the commonly used definition of
corruption as ‘the abuse of public office for public gain’ or a variation of this definition was
highlighted. This also shows the influence which international organisations have had and
continue to have on the fight against corruption.

The chapter shows that international and regional anti-corruption instruments do not define
corruption. Instead, the trend is to identify acts or offences falling within a wide range of
dishonest behaviours and classify them as corrupt. Instruments such as the UNCAC, AU
Convention, OECD Convention, OAS Convention, COE Criminal Convention, and COE Civil
Convention follow this path. The discussion suggested how this approach to defining
corruption presents a challenge, as it fails to precisely formulate or describe what constitutes
corruption. However, the SADC Protocol provides a general definition of corruption.

Turning to the discourse on Kenya, the focus of the study, the evaluation showed that the 2010
Constitution does not define the term ‘corruption’, nor does it explicitly state what constitutes
corrupt practices. On some occasions, the courts have engaged in debates on definitions and,
in some cases, adopted the dictionary definition of corruption. The 2010 Constitution lays down
a code of conduct to be adhered to by those who govern. Governance must be for the public
interest and good, and be devoid of behaviour that could be classified as corrupt. The discussion
also evaluated the definitional dimensions of the ACECA. Although the latter is the main
legislation dedicated to preventing and combatting corruption in Kenya, it does not explicitly
define corruption. The ACECA provides a list of synonyms. These include bribery, fraud,
embezzlement or misappropriation of public funds, abuse of office, breach of trust, and an
offence involving dishonesty in connection with any tax, rate or impost levied under any Act
or even under any written law relating to elections of persons to public office. The discussion
highlighted the shortfall in the ACECA in that it fails to link the list of offences with the duties
of the office.

To illustrate why corruption is a serious global challenge, the economic, social and political
effects were discussed. These include the erosion of democracy, corrosion of public trust,
undermining the rule of law, and perpetuating poverty. To assess the extent of corruption in
Kenya, a brief analysis of the indicators that point to the nature and magnitude of the corruption
problem was undertaken. Taking into account the overall outcome of the surveys, the
corruption problem remains a serious challenge in Kenya.

One is led to conclude that strategies applied to curb and prevent corruption in the past failed
to yield the desired results. Evaluating anti-corruption strategies in sub-Saharan Africa and
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Kenya was apt in this respect. These included enacting legal frameworks, establishing ACAs,
purges and crackdowns, and commissions of enquiry. It is important to note that further
chapters will discuss some strategies in more detail. The next chapter focuses on the normative
framework for preventing and combatting corruption in Kenya.
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CHAPTER 3: THE NATIONAL LEGAL FRAMEWORK FOR PREVENTING AND
COMBATTING PUBLIC SECTOR CORRUPTION

3.1 Introduction

Kenya has a legacy of embedded corruption and abuse of office which is directly linked to bad
governance.' The scourge of corruption permeates all levels of government, from the national
government to the recently established county governments.? This has affected development
and respect for the rule of law, impacting on the general well-being of Kenyans. There is a link
between corruption and the numerous socio-economic and developmental challenges facing
Kenyans, such as poverty, food insecurity, unemployment, and election-related violence.?
Despite efforts by the government (and other stakeholders) over the past years to tackle the
corruption challenge, Kenyans continue to face the effects of corruption, with their experience
of it varying according to their station in life.*

Frustration with corruption (among other issues such as, extreme poverty, human right abuses,
and unemployment, all leading to rising levels of criminality) led to the constitutionalisation
of anti-corruption principles in the 2010 Constitution.’ Kenyans hoped that, as an instrument
of change, the document might rid the country of corruption and deliver on their aspirations for
living in a corruption-free Kenya. Kenya’s Constitution (the Constitution)® envisions a break
from a past characterised by systemic corruption, despotism, abuse of office, and the near
collapse of ethics in public and political offices, and a move towards an improved future.” Yet
corruption remains one of the most significant challenges to the realisation of that future.

! Republic of Kenya Ministry of Planning and National Development of the Government of Kenya: Economic
Recovery Strategy for Wealth and Employment Creation 2003-2007 (2003) 8. The strategy states: ‘Most of the
problems bedevilling Kenya and its people arise from the many years of bad governance and poor economic
management. The rapidly growing poverty, food insecurity and economic collapse are largely related to the
previous government’s inability to manage the country affairs in the best way possible. The poor management,
excessive discretion in government, appointment of people with dubious character and political interference and
lack of respect for professionalism led to widespread corruption, gross abuse of office in many government
departments and incorrigible tolerance if not outright encouragement of mediocrity and lack of standards.’

2 D Burbidge & T Raji ‘Central: Self-sufficiency through local government’ in N Cheeseman, K Kanyinga & G
Lynch (eds) The Oxford Handbook of Kenyan Politics (2020) 673, 680. The authors point out that there is a recent
refrain referring to ‘devolved corruption’. This is used to explain the fact that rampant corruption in the counties
has devolved since the introduction of devolved governments in 2013. They quote a response from a resident in
one of the counties who said: “We devolved corruption; we know it was there; it was in the country before but
now it has been brought to the roots.’

3 Zeleza PT ‘Developmental and Democratic Challenges of Post-Colonial Kenya’ (James S Coleman Memorial
Lecture, California, 2010) 15 <https://escholarship.org/uc/item/3bh758jz> accessed on 10 November 2024.

4N Cheeseman, K Kanyinga & G Lynch ‘The Political Economy of Kenya: Community, Clientelism and Class’
in N Cheeseman, K Kanyinga & G Lynch (eds) The Oxford Handbook of Kenyan Politics (2020) 1, 11-12.

3> CM Fombad ‘The Constitution as a Source of Accountability: The Role of Constitutionalism’ (2010) 2 Speculum
Juris 41, 57. Fombad maintains that constitutionalising institutions and mechanisms of accountability lay a solid
foundation for promoting credible and effective governance.

¢ Constitution of the Republic of Kenya, 2010.

7 W Mutunga ‘The 2010 Constitution of Kenya and its Interpretation: Reflections from the Supreme Court’s
Decisions’ (2015) 6 Speculum Juris 1.
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This chapter examines whether the constitutional text (and the laws promulgated to
operationalise these ideals) can translate citizens’ aspirations into a lived reality. Understanding
the history of Kenya’s constitution-making process is imperative to appreciate the rationale
behind the constitutionalising of anti-corruption provisions. This is necessary because, in
traditional constitutional thought, constitutions are supposed to be concerned with the basic
rules and structures of the law, and not with such specific matters as the curbing of corruption.?
Such matters are ordinarily left to ordinary legislation.

The chapter is divided into five sections. After this introductory section, the second discusses
the historical context of the problem of corruption and how this precipitated the entrenchment
of the constitutional provisions. This section lays a foundation for assessing the anti-corruption
strategy envisioned by the people of Kenya, while the third section evaluates how the
constitutional framework addresses corruption and abuse of office. Selections from the national
legislation that deal with corruption are analysed in section four, which is followed by a
conclusion to the chapter (section five).

3.2 Corruption in Kenya from a historical perspective

The promulgation of the Constitution in 2010 is arguably one of the most significant milestones
in the country’s post-colonial history.’ Its deliberate effort to address corruption forms one of
its main themes. Such an effort tells a story of a long and intense struggle which dates back to
colonial times.!” At the centre of the clamour for a new constitution was an attempt to break
from a past characterised by bad governance. This had come through in the misappropriation
of public funds through grand corruption; abuse of power; negative ethnicity; nepotism;
favouritism; and impunity. Any meaningful discussion of Kenya’s corruption problem must
begin with this history. As Klug argues, new constitutional dispensations are always to be

understood as ‘products of particular histories”.!!

3.2.1 The Kenyatta era and evolution of corruption

Kenya gained independence from Britain in 1963. The problem of corruption pre-dates
independence, as can be seen from the passing of the Prevention of Corruption Act of 1956.12
Kenya’s Independence Constitution was a compromise document intended to help the
transition from colony to fully independent nation. It was agreed upon after prolonged and
protracted negotiations, the content of which was reflected in the Independent Constitution.'
The Independence Constitution (also referred to as the Lancaster House Constitution) provided

8 KL Scheppele ‘Democracy by Judiciary: Or, Why Courts can be More Democratic than Parliaments’ in S
Wojciech, A Czarnota & M Krygier (eds) Rethinking the Rule of Law after Communism (2005) 25, 38.
 Commission for the Implementation of the Constitution, Quarterly Report (January—March 2011) 2.

10YP Ghai ‘Constitutions and Constitutionalism: The Fate of the 2010 Constitution’ in GR Murunga, D Okello
& A Sjogren (eds) Kenya: The Struggle for New Constitutional Order (2014) 119, 123.

'H Klug ‘Towards a Sociology of Constitutional Transformation: Understanding South Africa’s Post-Apartheid
Constitutional Order’ 2016 University of Wisconsin Law School Legal Studies Research Paper Series 1, 3.

12 K Kibwana, SC Wanjala & O Owiti (eds) The Anatomy of Corruption in Kenya: Legal, Political and Social
Economic Perspectives (1996) 30. The Act has been criticised for attempting to prevent what it did not even
define. Generally, it was concerned with bribery in the civil service.

13 Ghai (note 10 above) 123.
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that executive authority be shared between a president and a prime minister. On paper, the
Independence Constitution contained worthy guarantees for good governance, indicated in
provisions on accountability, separation of powers, the Bill of Rights, the parliamentary system
of government, free press, fair elections, the rule of law, and constitutionalism.'* However, the
intended arrangements did not last long: by 1964 the Independence Constitution was changed
to allow a purely presidential system.!> This was followed by a series of amendments that
eventually created what has been termed an ‘imperial presidency’,'® one headed by a President
with absolute authority and control over all state affairs. Such amendments sowed the seeds for
the abuse of power which followed. The consequences of the amendments were partly captured

by the Supreme Court in the BB/ judgment.'”

The new governance structure entrusted the President with nearly absolute powers, handing
him authoritarian control over public affairs.!® This led to a presidency that routinely engaged
in illegalities, abuse of power, and a president who chose what he could be held accountable
for and how.!® Within such a governance structure, the institutions which were meant to ensure
good democratic governance, respect for the rule of law, and human rights became too weak
to hold the executive to account.?’ Parliament and the judiciary, and the other arms of
government meant to uphold the principle of the separation of powers in a democracy, became
mere appendages of the executive. The notion of the separation of powers, which ordinarily
ensures checks and balances on the exercise of executive authority, was subverted. The
President even introduced retrogressive legislation to legalise his otherwise illegal actions.?! In
the BBI judgment, Ndungu J summarised the effects of the amendments:

Kenya’s journey to a democratic Constitution was arduous taking into
account most of the constitutional amendments made in the first President
Kenyatta’s era. In his 15-year reign, he oversaw sixteen amendments.
President Moi, in his twenty-four (24) year presidency oversaw fourteen

14 Kibwana, Wanjala & Owiti (note 12 above) 152. The notion of the separation of powers seems to have been
applied in practice to some degree between 1963 and 1966. LG Franceschi & PLO Lumumba The Constitution of
Kenya: A Commentary 2 ed (2019) 34. This was the first amendment. It was effected via Act No. 38 of 1964.

15 SA Dersso ‘More than Enacting a Just Constitution: Lessons from Kenya on the Challenges of Establishing a
Rule-Based Democratic Politics’ in J de Visser, N Steytler & D Powell et al. (eds) Constitution-Building in Africa
(2015) 271, 275. See also Franceschi & Lumumba (note 14 above) 34.

16 HK Prempeh ‘Presidents untamed’ (2008) 19 Journal of Democracy 109, 110. See also Zeleza (note 3 above)
11.

17 Attorney-General & 2 others v Ndii & 79 others; Professor Rosalind Dixon & 7 others (Amicus Curiae)
(Petition 12, 11 & 13 0f 2021 (Consolidated)) [2022] KESC 8 (KLR) (BBI judgment) para 1204.

8 HK Prempeh ‘Progress and Retreat in Africa: Presidents Untamed’ (2008) 19 Journal of Democracy 109, 110.
9 Kivuva JM ‘Restructuring the Kenyan State’ (2011) Constitution Working Paper Series 1/2011, 5
<https://constitutionnet.org/sites/default/files/restructuring _the kenyan state -wpl.pdf> accessed on 7 July
2024.

20 Kenyan Commission of Inquiry into Post-Election Violence (CIPEV) Final Report (2008) 28. The Commission
heard that by 1991, the constitution had been changed 32 times, with the effect of increasing and personalising
presidential powers and weakening public institutions. Laws were routinely passed to increase presidential
authority, and those viewed as standing on the way were often changed or ignored.

2 Kivuva (note 19 above). An example of a constitutional amendment applied retrospectively was the Constitution
of Kenya (Amendment) Act 14 of 1975. Section 27 expanded the presidential prerogative of mercy, allowing the
President the power to pardon persons found guilty of electoral offences. Within a single afternoon, the bill was
introduced and passed into law as the Act above, after which it was applied retrospectively, contrary to the
principles of natural justice. See also Franceschi & Lumumba (note 14 above) 39.
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constitutional amendments. Both presidents were members of Parliament
and used Parliament to amend the Constitution in a manner that excluded
participatory democracy. The people were not involved directly in any way.
By 1992, all key institutions - the Judiciary, Parliament, public service,
security forces and provincial administration were instruments of
authoritarian control.??

In other words, the presidency alienated the Kenyan people from their government. The
subversion of the notion of separation of powers laid the foundation for arbitrary rule devoid
of accountability, creating a conducive environment for corruption. The executive led an
unaccountable government, one in which nepotism and the unfair distribution of national
resources became the governance order. From this perspective, it is understandable why the
devolved government had to be done away with.

Although the Independence Constitution had no provisions which explicitly addressed
corruption, its structural design put in place a regional or federal system of government,
(‘majimbo’), one characterised by political and fiscal decentralisation.?® In terms of political
governance, this represented an effort to decentralise power and move it from the centre to the
regions (something necessary to bring into play some basic checks and balances), while in
terms of economic governance, it meant an attempt to distribute economic resources equitably
with a degree of transparency and accountability. The constitutional changes that followed laid

the basis for the pervasive corruption that Kenya has grappled with ever since.?*

The first amendment weakened the power of the regional system of government, while a third
amendment brought it to an end, transforming Kenya into a unitary state.>> According to the
government led by Jomo Kenyatta, the justification for this was that it was essential to nation-
building since regional government promoted tribalism and created unwanted divisions in the
new state.”® However, the Kenyatta government proved to be indifferent to addressing the
problems afflicting ordinary Kenyans. For example, Kenyatta ignored calls for his government
to implement policies for land distribution in favour of the landless poor who had been rendered
landless by the colonial government.?’ The evolution of land-related corruption can be

22 BBI judgment (note 17 above) para 1204.

23 JT Gathii ‘Defining the Relationship between Corruption and Human Rights’ 2009 University of Pennsylvania
Journal of International Law 125, 171.

24 Ghai (note 10 above) 120. Ghai explains that the first amendment took place immediately after independence
and saw the abolition of the senate. He points out, furthermore, that ‘the rumours were that each of the senators
was bribed to vote for its abolition, in addition to being transformed into a member of an enlarged National
Assembly with tenure extended by two years-setting the style of political bargaining and corruption that has
characterised Kenyan politics ever since’. See also DW Throup ‘Jomo Kenyatta and the Creation of the Kenyan
State (1963-1978) in N Cheeseman, K Kanyinga & G Lynch (eds) The Oxford Handbook of Kenyan Politics
(2020) 43, 44. As Throup states, incentives were offered to KADU members of the House of Representatives to
persuade them to cross over to KANU (the then ruling party). The initiative took the form of a deal cut with the
then leader of KADU, Daniel arap Moi, for access to land formerly located in a European settlement area.

25 Franceschi & Lumumba (note 14 above) 34.

26 GT Hessebon ‘The Fourth Constitution-Making Wave of Africa: Constitutions 4.0?° (2014) 28
Temple International and Comparative Law Journal 184, 198-199. See also HK Prempeh ‘Africa’s
“constitutionalism revival”: False start or new dawn?’ (2007) 5 International Journal of Constitutional Law 469,
482.

%7 Zeleza (note 3 above) 9-10.
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attributed to this, hence setting the pace for the abuse of presidential discretion in land-related
matters, which has, consequently, entrenched grand corruption in the country.

The masses expected the state to meet enormous developmental backlogs in the early years of
independence. This was to be in the form of providing schools, hospitals, jobs, and other
services. At the centre of the developmental trajectory for the country was a mixed economy,
outlined in Sessional Paper No. 10 of 1969.?% The presidency had control of all state affairs and
oversaw the distribution of numerous national resources. Consequently, the presidency became
a point of convergence for all networks of clientelism. For instance, it had extensive control of
various resources.”’ These included ministerial and parastatal positions, military appointments,
jobs in the civil service, land, government contracts, and numerous other perks.’® Their
distribution was influenced by favouritism and patronage, with most of resources benefitting
the President’s friends and members of his ethnic group. This set the tone for most leaders after

him, who, henceforth, viewed public office as a place for personal enrichment.?!

Frustration and disillusionment at how Kenyatta governed the new state led to the formation
of the first opposition party in 1966.%2 The latter would have provided a platform to challenge
the President on corruption matters. Unfortunately, he used the Constitution to repress dissent
by banning the opposition party, arresting and detaining those who opposed him, and turning
Kenya into a de facto one-party state. That may also explain why during Kenyatta’s tenure in
office, corruption was not considered a problem. Political mechanisms were used to deal with
individuals dissatisfied with the way the President dealt with concerns about corruption in the
public sector.

The Prevention of Corruption Ordinance of 1956 (enacted by the colonial government) was the
first piece of legislation passed in response to the problem of corruption. This later became the
Prevention of Corruption Act at independence. From independence until 2003, Kenya
responded to corruption through the traditional criminal law approach, mainly defining conduct
as criminal and designating appropriate punishment.>* The Prevention of Corruption Act was
repealed in 2003 and replaced by the ACECA.** Zeleza argues that an ‘imperial presidency

28 E Kibet ‘The Economy in the Constitution: An Appraisal of Kenya’s 2010 Constitution as an Economic Charter’
(2020) 1 Africa Journal of Comparative Constitutional Law 1, 4. The Sessional Paper was a blueprint of
development in Kenya. It retained free market policies, tempered with socialist ideas, to help achieve economic
growth and development.

2 N Cheeseman et al. ‘Kenya’s 2017 Elections: Winner-Takes-All Politics as Usual?’ (2019) 13 Journal of
Eastern African Studies 215, 221.

30 SD Mueller ‘High-stake Ethnic Politics’ in N Cheeseman, K Kanyinga & G Lynch (eds) The Oxford Handbook
of Kenyan politics (2020) 346.

31 B Mkangi & N Githaiga ‘Kenya’s New Constitution and Conflict Transformation’ (2012) 2012 Institute for
Security Studies Papers 1, 3.

32 Mkangi & Githaiga (note 31 above) 6. See R Southall ‘The Ndungu Report: Land & Graft in Kenya’ (2005)
32 Review of African Political Economy 142, 146.

33 JT Gathii ‘Kenya’s long Anti-Corruption Agenda: 1952-2010: Prospects and Challenges of the Ethics and Anti-
Corruption Commission under the 2010 Constitution’ (2011) 4 The Law and Development Review 184, 184. For
example, corruption in the judiciary was so widespread that litigants ceased to see the courts as a place to
adjudicate their differences. See JT Gathii The Contested Empowerment of Kenya’s Judiciary, 2010-2015: A
Historical Institutional Analysis (2016) 23.

3 Ibid.
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characterised Kenyatta’s rule’,*® while his successor, Daniel arap Moi (1978-2002), pursued

‘personal rule’.>® The following discussion turns to corruption under Moi’s presidency.

3.2.2 The Moi presidency and evolution of corruption

Daniel arap Moi (1978-2002) was Kenya’s second president. His presidency was characterised
by high levels of public sector corruption.’” When Moi assumed the presidency, he endeared
himself to the people by releasing all the political prisoners jailed by his predecessor. He
reassured Kenyans that his administration would not condone corruption, smuggling, and
tribalism (issues already entrenched in Kenya).*® He took action against civil servants accused
of corruption. This led to the resignation of many officials, including the police commissioner,
Bernard Hinga.* In hindsight, the rhetoric of fighting corruption is best interpreted as cover
for his real scheme of replacing civil servants who served Kenyatta with his own appointees.
Within five years, Moi had replaced 75 per cent of those who had served as Kenyatta’s civil
servants.

He amended the constitution to centralise and personalise power in the presidency and crushed
those he perceived as his opponents. This immediately signalled minimal regard for human
rights. Moi’s leadership strategy was geared towards controlling the state, consolidating power,
broadening his political base, and legitimising his leadership. In reality, fighting corruption had
no real place on his agenda; only lip service was paid to it.

To achieve his objectives, Moi embarked on extensive amendments to the Constitution. He
hollowed out all the tenets of constitutionalism, including the promises and commitments to
address corruption. Moi imposed de jure one-party rule from 1982-1991.%° As the epitome of
the authoritarian ruler, the executive could do whatever he pleased with the state’s resources,
and no institution was allowed to act as a check on his power. Moi appropriated state resources
for his own personal use as well as that of his political supporters.*! For example, government
contracts were diverted to Asian businesses, and development spending was directed to areas
that benefitted him politically.*?

Moi ensured that he was in total control of the economic levers of the state. He presided over
a highly corrupt government. Its members used state power to accumulate for themselves, for

35 Zeleza (note 3 above) 11.

36 Ibid.

37'Y Ghai ‘Constitutions and Constitutionalism’ in N Cheeseman, K Kanyinga & G Lynch (eds) The Oxford
Handbook of Kenyan Politics (2020) 207, 209.

3 KG Adar & IM Munyae ‘Human Rights Abuse in Kenya Under Daniel Arap Moi, 1978-2001" (2001) 5 African
Studies Quarterly 1, 1.

39 Tbid.

40 Ghai (note 37 above) 209.

41'M Johnston Syndromes of Corruption: Wealth, Power, and Democracy (2005) 170.

42 DW Throup ‘Daniel arap Moi and one-party Rule (1978-1991)’ in N Cheeseman, K Kanyinga & G Lynch (eds)
The Oxford Handbook of Kenyan Politics (2020) 56, 58. See also M Hassan ‘The Local Politics of Resource
Distribution’ in N Cheeseman, K Kanyinga & G Lynch (eds) The Oxford Handbook of Kenyan Politics (2020),
482, 486. Hassan records that within five years of Moi’s rule, 75 per cent of Kenyatta’s appointees had been
replaced with persons who would carry out his orders. In exchange for their loyalty, they were given a free hand
to use their authority for personal enrichment.
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those close to them, and for their respective ethnic constituencies the resources meant for the
welfare of all Kenyans.*® The convergence between access to power and wealth meant the
government showed no commitment to fighting corruption. Notably, the biggest corruption
scandal associated with Moi’s government involved an Asian business by the name of
Goldenberg International.**

The abuse of power was also visible around the question of land. Land-related corruption
contributed to deepening poverty levels in the country. The Kenya African Democratic Union
(KADU) (the country’s first opposition party, formed before independence) was dissolved
because Moi and his cronies were promised parcels of land in the white highlands.*> Moi
exacerbated the corruption of land allocation, already one of the most corrupt sectors.

Allin all, Moi’s regime was characterised by pervasive levels of corruption.*é Even Kenyatta’s
corrupt practices paled into insignificance in comparison. Thus, for example, although the exact
loss occasioned by the Goldenberg International corruption scandal remains unknown, it is
alleged that it cost taxpayers an estimated 10 per cent of the country’s GDP.¥

Some who tried to speak out against high-level government corruption paid with their lives.
Examples include Dr Ouko and Bishop Muge, whose deaths were allegedly the work of Moi’s
network of corrupt close allies.*® Their murders sent a powerful message, one that silenced
voices that might otherwise have attempted to speak out against government corruption.
Meanwhile, government institutions such as Parliament and the judiciary proved too weak to
challenge the executive’s predatory behaviour. Indeed, several members of these branches of
government were themselves corrupt and abused the law to perpetuate corruption. As Gathii
points out, the judiciary was routinely used to frustrate any efforts to fight corruption.*” In these
ways, the constitutional tenets meant to check the exercise of governmental power and ensure
the separation of powers between the three arms of government were flouted. The many
amendments to the Independence Constitution were all intended to ensure that power resided
with the President and was exercised by him for his benefit and those of his backers.

Such high-level government corruption increased the country’s already high levels of poverty,
which were made all the worse by the loss of earnings from Kenya’s agricultural exports.>
Eventually, this led to agitation for governance reforms. In the early 1990s, the government
responded to calls for reform with brutal suppression. All in all, Kenyans felt that the

43 Throup (note 42 above) 64.

4 JT Gathii ‘Corruption and Donor Reforms: Expanding the Promises and Possibilities of the Rule of Law as an
Anti-Corruption Strategy in Kenya’ (1999) 14 Connecticut Journal of International Law 407, 450.

4 Throup (note 24 above) 44.

46 Throup (note 42 above) 64.

470G Mwangi ‘Political Corruption, Party Financing and Democracy in Kenya’ (2008) 46 Journal of Modern
African Studies 267, 272-274. See also W Maina State Capture: Inside Kenya’s Inability to Fight Corruption
(2019) 15.

48 Throup (note 42 above) 58. See also Hassan (note 42 above) 62. Robert Ouko, a foreign affairs minister, was
allegedly murdered for preparing a dossier on the President and his associates’ corrupt dealings. Bishop Muge
was reportedly killed in a car accident for openly criticising the government’s failure to deliver famine relief to
drought-stricken areas of his diocese and expressing outrage at the levels of corruption in the Kalenjin heartland.
4 Gathii (note 33 above) 184.

30 Throup (note 42 above) 58. See also Hassan (note 42 above) 62.
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Independent Constitution no longer offered them sufficient protection from their own
government.®!' The international community — led by the World Bank, IMF and other donors —
withheld important loans to Kenya and insisted on the need for reforms to address the high
levels of corruption as well as other political issues.>?

Land-related corruption was rife under both Moi and Kenyatta. The Ndungu Commission
found evidence of the widespread abuse of presidential discretion as far as allocating urban
land was concerned. Public interest was disregarded in favour of extending land grants to
individuals close to the leaders.>® The same practice was followed by the commissioners of
land. These sold the land which was supposed to be reserved for basic amenities such as
hospitals, clinics, schools, playgrounds, and public transport. Impunity reigned supreme as far
as land-grabbing was concerned.>* The problem was exacerbated by the involvement of
lawyers and the judiciary in facilitating land-related corruption, with these also working to
inhibit law reform (including under the 2010 Constitution).>

1992 saw a few developments with regard to addressing corruption, following the heightened
demands for reforms by Kenyans and international donors.’® Among them was the
establishment of the KACA, the first dedicated anti-corruption agency. It was mandated to
investigate corruption offences and take the necessary measures to prevent corruption in the
public and private sectors.>’ Gathii argues that the measures taken to address corruption under
Moi’s government were merely cosmetic and there only to appease donors and international
organisations so to get them to resume aid and other financial assistance.’® This explains why
the government which set up measures against corruption also worked tirelessly to subvert
them.

3! Constitution of Kenya Review Commission Report of the Advisory Panel of Eminent Commonwealth Judicial
Experts (2002) 70.

32 Gathii (note 44 above) 409.

33 Southall (note 32 above) 146. See also A Manji ‘The Grabbed State: Lawyers, Politics and Public Land in
Kenya’ (2012) 50 The Journal of Modern African Studies 467, 470.

>4 Citizen TV Kenya ‘DP Ruto relives YK 92, Project Uhuru and the KANU machine’ Citizen TV Kenya (6
February 2020) <https://www.youtube.com/watch?v=MgkXpP-jgKM> accessed on 15 May 2023. One notable
indication of the broad reach of land-related corruption can be gleaned from an interview by journalist Wahihiga
Mwaura of Citizen TV following the death of Moi in 2020. Dr Ruto (who became President of Kenya in September
2022) revealed that his first car was bought with the proceeds of the sale of land that the late Moi had gifted to
him and his friends. According to Ruto, that property was land earmarked for development in the town of Eldoret.
55 A Manji ‘Whose Land is it Anyway? The failure of Land Law Reform in Kenya’ 2015 Africa Research Institute
Counterpoint 1, 2.

36 Gathii (note 44 above) 407.

37 Gathii (note 33 above) 184. See also Adar & Munyae (note 38 above). An amendment to the Prevention of
Corruption Act in 1997 saw the creation of the KACA. The body had a short lifespan as it was declared
unconstitutional following a constitutional reference in the case of Stephen Mwai Gachiengo & Albert Muthee
Kahuria v Republic [2000] eKLR. The grounds for the declaration were that it had usurped the prosecutorial
powers of the Attorney-General and the investigative powers of the Commissioner of Police, and that its existence
offended the principle of separation of powers in that the Director or Chief Executive Officer of KACA was a
judge of the High Court on secondment.

8 Gathii (note 44 above) 444.
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3.2.3 The Kibaki presidency and the shattered anti-corruption promise

In 2002, Kibaki won the general elections under the National Rainbow Coalition (NARC). He
defeated the Kenya African National Union (KANU) led by Uhuru Kenyatta. KANU had been
in power since 1963. Kibaki had campaigned on a platform of ‘zero-tolerance to corruption’.*’
Once in office, he made a public commitment to address corruption (alongside a range of other
promises) and, for a short time, the country appeared to have turned over a new leaf: it
acknowledged corruption and asserted the need to curb it.°* Major legislative reforms ensued,

with Parliament enacting the ACECA.%!

The ACECA also created a new corruption-fighting body, the Kenya Anti-Corruption
Commission (KACC). This was followed in May 2003 by the POEA. Its purpose was ‘to
advance the ethics of public officers by providing for a Code of Conduct and Ethics for public
officers’.%? 2004 saw the promulgation of the Government Finance Management Act (repealed)
(GMA) and, in 2005, the PPADA (repealed). There was also open acknowledgement of the
fact that the judiciary, a key institution in the fight against corruption, had become so corrupt
that it required a complete overhaul.®> A first attempt at vetting the judiciary was made, but
was criticised as a failure due to the lack of backing by any statute.®

With Kibaki as President, Kenya signed the UNCAC.% However, the actual measures taken by
the administration did not go far enough in addressing public sector corruption. A first criticism
was that the enactment of legislation was not followed up by any robust implementation and
enforcement of the new laws. Secondly, Kibaki’s administration itself became entangled in a
series of corruption scandals, the most notable of which was the Anglo-Leasing Finance
scandal.®® Those closest to the President were allegedly involved in the corruption.®’ Indeed,
the post-election violence of 2007-2008 is widely attributed to the government’s visible failure
to deal with corruption in the public sector.®® The post-election violence provided an
opportunity to revive the constitution-making process and eventually led to the promulgation
of'the 2010 Constitution. It has been noted that an anti-corruption theme is prevalent throughout
the 2010 Constitution. The discussion turns to this theme in the section below.

9 AfriCOG Shattered Dreams.: An Audit of the Kibaki Government’s Anti-Corruption Drive 2003-2007 (2008)
4. See also R Muhula ‘The Limits of Multi-Partyism (1992-2005)” in N Cheeseman, K Kanyinga & G Lynch
(eds) The Oxford Handbook of Kenyan Politics (2020) 69, 77.

60 Ibid.

¢! The Anti-Corruption and Economic Crimes Act 3 of 2003.

62 The Public Officers Ethics Act 4 of 2003.

63 JT Gathii The Contested Empowerment of Kenya’s Judiciary, 2010-2015: A Historical Institutional Analysis
(2016) 129. In 2003, the Ringera Committee was set up to investigate and report on ‘the magnitude and level of
corruption in the judiciary, its nature and form, causes and impact on the performance of the judiciary and to
identify corrupt members of the judiciary’. The committee revealed that 18 High Court judges (50 per cent), 82
magistrates (32 per cent), five Court of Appeal judges (56 per cent), and 43 paralegals were implicated in
corruption and unethical practices.

% Maina (note 47 above) 37.

% UNCAC (adopted 31 October 2003, entered into force 14 December 2005) 43 ILM 37.

% M Wrong It’s Our Turn to Eat: The Story of a Kenyan Whistleblower (2009) 163-182.

7 Christopher Ndarathi Murungaru v Kenya Anti-Corruption Commission & Another [2006] eKLR.

% CIPEV (note 20 above) 28.
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3.3 Evaluation of constitutional responses to corruption in Kenya

The promulgation of the Constitution of Kenya of 2010 was, in part at least, a response to many
years of bad governance. Governance in Kenya had become dogged by corruption and the
mismanagement of national resources; despotism; self-serving politics, and a public service
almost entirely devoid of ethics.®” The judiciary and the legislature had more or less abdicated
their responsibilities for checking the power of the executive, making a mockery of the doctrine
of the separation of powers. As was alluded to in the discussion of the governance system
before 2010, the centralised system of government was blamed for bad governance in Kenya.
The people felt that the constitution (the 1963 constitution) no longer protected or served their
interests. Kenya’s system of governance served only those in power and their coterie of
friends.” Ghai tellingly evokes the dire effect of centralisation:

There was a widespread perception, which statistics support, that the
centralised state has, for the last 50 years, singularly failed to promote
economic and political development, and that only a few areas and a small
elite had benefitted from the policies of the government.”!

Kenyans felt a pressing need to address these ills that prevented them from enjoying the fruits
of their labour and achieving their full potential. This observation is premised on the notion
that corruption is both a cause and consequence of weak governance. Where corruption thrives,
it leads to the subversion of good governance and the rule of law. The Constitution restructured
and reconfigured the state, ushering in a new dawn in the relationship between the state and its
citizens.”? Kivuva succinctly articulates the aspirations of Kenyans to reform the state of
governance:

[TThose clamouring for a new constitution did not just want to restructure the
government and redefine their relationship to it; they also wanted to resolve
a number of governance problems associated with the country’s previous
governments. These included rethinking the logic of state power vis-a-vis the
citizenry, reasserting the correct relationships between the three branches of
government, reforming state institutions, redefining the relationship between
the central (or national) government and the sub-national (or regional)
governance structures, and instituting a new culture of leadership oriented
towards redressing social exclusion.”

% The Constitution has reconfigured the state by changing the structure of governance. It introduces new public
institutions, reorganising critical organs of the state such as the executive, legislature and judiciary. The
Constitution also introduces an extensive, and liberal, Bill of Rights that seeks to protect and promote the political,
social and economic rights of Kenyans and all who live in the country. See Kivuva (note 19 above) 5.

70 Sihanya B ‘Constitutional Implementation in Kenya 2010-2015: Challenges and Prospects’ (2012) FES Kenya
Occasional Paper 5/2012 <http://erepository.uonbi.ac.ke/bitstream/handle/11295/38845/full%2
0text%20.pdf?sequence=1> accessed on 10 November 2024.

'Y Ghai ‘Devolution: Restructuring the Kenyan State’ (2008) 2 Journal of Eastern African Studies 211, 214,

72 Sihanya (note 70 above) 3. Changes in the governance system include the devolution of power to 47 counties,
which disperses power between national and county governments. The executive, legislature and judiciary have
been restructured and reformed, ushering in the separation of powers.

73 Kivuva (note 19 above) 1.
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Kenyans supported the vision of an accountable and inclusive government, one founded on the
rule of law and in which no one is ever above the law. Such a vision necessarily invokes all the
elements of good governance and its mechanisms for preventing and combatting corruption.
They are to be found in Chapter II of the UNCAC.”* These corruption prevention measures are
geared towards making state administration more effective, efficient, and transparent, as well
as to strengthening the rule of law, deepening democracy through participation, and generally
improving the management of public affairs.

Anti-corruption work in Kenya is best understood by first considering the imperatives
elaborated in the Constitution, for it is the Constitution which (as with other liberal
constitutions) confers powers upon the state. The Constitution lays a foundation for a credible
and effective governance system, with the mechanisms and institutions necessary to control
and constrain government and to prevent anarchy and arbitrariness.” The Kenyan Constitution
promotes constitutionalism in the manner of many other recent African constitutions.

Legally, constitutionalism is said to

encompass the idea that government should not only be sufficiently limited
in a way that protects its citizens from the arbitrary rule but also that such a
government should be able to operate efficiently and in a way that it can be
effectively compelled to operate within its constitutional limits.”®

Promoting and adhering to constitutionalism leads to the establishment of a constitutional
order.”” The need to ensure accountability in delivering public services underpins the extensive
constitutionalisation of ethical values and the inclusion of principles of integrity in public
service.”® The Constitution has been termed progressive in that it aims to solve social, political
and economic problems, a legacy of the post-independent governments before 2010.7°

Considering the above, locating, evaluating and analysing the Constitution’s features that map
out the anti-corruption strategy is fitting. Several cross-cutting issues in the Constitution have
a bearing on preventing and curbing corruption. These form the basis of the section below.

74 Chapter 11 of the UNCAC (adopted 31 October 2003, entered into force 14 December 2005) 43 ILM 37.

75> CM Fombad Constitutional Reforms and Constitutionalism in Africa: Reflections on some current Challenges
and Future Prospects’ (2011) 59 Buffalo Law Review 1007, 1012. Respect for the rule of law is a critical element
of constitutionalism, requiring that law limit the exercise of power.

76 Ibid 1013-1014. Constitutionalism in a liberal democracy entails the idea of limited and accountable
government. It attributes include the recognition and protection of fundamental rights and freedoms; the separation
of powers; an independent judiciary; a review of the constitutionality of laws; the control of the constitution
amendment; and institutions that support democracy.

77 Ghai (note 37 above) 207-208 states that the notion of constitutional order involves a fundamental commitment
to the norms and procedures of the constitution. It has more to do with behaviour, practice, and internalisation of
norms than with the constitutional text alone. Ghai adds that power belongs to state offices and not individuals;
in other words, those who hold power are subject to the law, not above it.

78 Including measures in the constitution to address corruption is not an end in itself. Nevertheless, it provides a
strong platform from which to combat corruption.

7 Y Ghai ‘Chimera of constitutionalism: State, economy, and society in  Africa’
<https://www.up.ac.za/media/shared/Legacy/sitefiles/file/47/15338/chimera_of constitutionalism_ygl.pdf>
accessed on 15 May 2023.
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3.3.1 Cross-cutting constitutional provisions addressing corruption

3.3.1.1 Constitutional supremacy and the sovereignty of the people

The Constitution of Kenya is the supreme law of the country and is underpinned by values and
principles.’® It is the source of all economic, political, social, and legal policies and
regulations.®! Any Kenyan law, policy or regulation that contradicts the Constitution is null
and void insofar as it is inconsistent with the latter. All national and county state organs and
non-state actors are subordinate to the Constitution, which binds and guides state organs and
all persons when they carry out their assigned functions.®? This provision renders any act
performed by any state organ or person outside the Constitution as unconstitutional. The
Constitution forms the foundation for Kenya’s anti-corruption laws and institutions. Its design
and architecture deliberately include countermeasures to prevent and combat corruption. These
are measures that address the conditions that make corruption possible. The aim is to reduce
opportunities for involvement in corrupt behaviour.®® Putative measures that call for
sanctioning corrupt practices are also included.®* These are attributes that any comprehensive
anti-corruption strategy should have.

The preamble sets out the parameters for the people to determine the form of governance.®

The citizen stands at the centre of governance. The sovereignty of the people (also referred to
as popular sovereignty) undergirds the Constitution of Kenya, 2010, which affirms the people
as the source of all power.®® This power (referred to as constitutive power) is exercised in

80 Article 2(1) of the Constitution provides that ‘this Constitution is the supreme law of the Republic and binds all
persons and all state organs at both levels of government’. See also L Dragne ‘Supremacy of the Constitution’
(2013) 4 International Journal of Juridical Sciences 38, 41.

81 Ibid.

82 Article 2(2) states that ‘no person may claim or exercise State authority except as authorised under this
Constitution’.

8 J Hatchard Combating Corruption: Legal Approaches to Supporting Good Governance and Integrity in Africa
(2014) 18. See FG Wokabi ‘The Value of Moral Education and Leadership in Fighting Corruption in Kenya’
(2019) 7 International Journal of Education and Research 1, 2. A comprehensive strategy has preventive and
reactive dimensions. The preventive aspects of an anti-corruption strategy include anti-corruption awareness, the
identification and sealing of corruption loopholes, and the establishment of institutions and processes that promote
integrity, transparency, and accountability. The reactive components of an anti-corruption strategy address
corruption as and when it occurs. Such components include establishing mechanisms, processes and institutions
that facilitate the successful detection, investigation, and prosecution of corruption. Furthermore, the punishment
of corrupt persons, the recovery of assets and resources acquired corruptly, and collaboration with other parties in
anti-corruption activities are both reactive as well as preventive measures in that they not only respond to instances
of corruption but have a deterrent effect on would-be offenders.

8 J Olaya & K Hussmann ‘Preventing and Combating Corruption: Good Governance and Constitutional Law in
Tunisia’ International IDEA & The Center for Constitutional Transitions at NYU Law Paper Working Paper
Series 6/2013, 1 <https://juanitaolaya-impactools.com/wp-content/uploads/2019/10/6_Olaya Hussmann_Anti-
Corruption.pdf> accessed on 10 November 2024.

85 The Preamble summarises the essential form of government. It states that ‘[r]ecognising the aspirations of all
Kenyans for a government based on the essential values of human rights, equality, freedom, democracy, social
justice and the rule of law’.

8 Article 1(1) provides that ‘[a]ll sovereign power belongs to the people of Kenya and shall be exercised only in
accordance with this Constitution’. See also Timothy M Njoya & 6 others v Attorney-General & 3 others [2004]
eKLR (Njoya case). The case of the Coalition for Reform and Democracy (CORD) & another v Republic of Kenya
and another [2015] eKLR elaborates on the notion of sovereignty. The petitions sought orders to declare several
provisions in security-related statutes unconstitutional. In granting the orders sought, the High Court stated that
sovereign power belongs to the people and is to be exercised in conformity with the Constitution.
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constitution-making and any later constitutional amendments. The people constitute a frame of
government for a particular community.®” This act of constituting a frame of government is the
basis upon which those who are entrusted with governing are chosen. Constitutive power
allows the people to impeach and recall those whom they have entrusted with government.
Powers involved in governing are conferred, monitored, and evaluated through the exercise of
constitutive power.®® This act of implementing the constituent power that reposes in the people
establishes the relationship between a constitution and the powers of government. As the High
Court heard in the Njoya case,® it is the relation of an original and a dependant, or a derivative
power between a superior and a subordinate authority. This is the source of, and reason for, the
supremacy of the Constitution.”®

Relatedly, as sovereigns, Kenyans needed a document to address, among other things, the most
challenging problem in governance, which they viewed as corrupt practices by their leaders.
The Constitution represents a redrawing of the social contract between the people and their
representatives, with clear terms stipulating how they should be governed.®! The people-centric
theme of the Constitution is provided in article 1, which states that all sovereign power (as well
as the Constitution itself) belongs to the people of Kenya. The people have ceded some power
to specific institutions and organs, but these can only exercise authority in accordance with the
limits set by the Constitution and the law. In this sense, the government works as a trust. State
and public officers are there to exercise devolved power for the well-being and benefit of the
people.”” The threads of popular sovereignty and the supremacy of the Constitution are
interwoven in most chapters and come to form a tapestry of normative standards. These create
a comprehensive strategy for addressing the problem of corruption. The anti-corruption theme
is clearly articulated under the constitutional values and principles discussed below.

3.3.1.2 Constitutional values and principles as foundations

Constitutional values and principles establish a firm foundation for the governance of economic
resources, political powers, and liberty. These are all crucial to the well-being of the Kenyan
people. The Constitution makes it clear that these values are particularly binding on the state.”
In exercising their constitutive power, the people of Kenya provided for national values and
principles of governance. These values appear in the preamble, are clearly articulated under
article 10 of the Constitution, and are reiterated in several other articles.* For instance, Chapter

87 BO Nwabueze Presidentialism in Commonwealth Africa (1974) 292.

88 Franceschi & Lumumba (note 14 above) 68.

8 Njoya case (note 86 above).

%0 Ibid.

! Franceschi & Lumumba (note 14 above) 706.

2 Constitution of Kenya Review Commission The Final Report of the Constitution of Kenya Review Commission

(2005) 157 (hereafter, CKRC The Final Report).

9 Article 4(2) provides that ‘[t]he Republic of Kenya shall be a multi-party democratic State founded on the
national values and principles of governance referred to in Article 10°. Article 260 defines the state as ‘[t]he
collectivity of offices, organs and other entities comprising the government of the Republic under this
Constitution’.

% The Preamble to the Constitution, when addressing values, states ‘RECOGNISING the aspirations of all
Kenyans for a government based on the essential values of human rights, equality, freedom, democracy, social
justice and the rule of law’.
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Six provides for leadership and integrity (one of the values under article 10), while values and
principles of public finance are provided under article 201. Article 232 contains values and
principles for public service. Article 60 deals with principles of land, and article 175, with
principles of devolution.

In order to situate the significance of constitutional values and principles in preventing and
curbing corruption, it is first necessary to appreciate what is meant by the terms ‘values’ and
‘principles’. Values are defined as the state of social affairs which a community is committed
to and seeks to achieve.” Values are aspirations. When understood in constitutional terms,
values are states of social affairs which a political society is committed to and seeks to promote
and sustain by governmental and other social means consistent with the Constitution.”

Kangu describes the Kenyan Constitution as value-laden. It combines value- and principle-
setting provisions (which are a product of policy and principle statements) and specific
normative prescriptions to produce norm- and rule-setting provisions.”” The Supreme Court
case, In the Matter of the Principle of Gender Representation in the National Assembly and the
Senate (Gender Representative case), did not distinguish between principles and values.”®
Instead, the court stated that ‘such principles or policy declarations signify a value system, an
ethos, a culture, or a political environment within which the citizens aspire to conduct their
affairs and to interact among themselves and with their public institutions’. Essentially, the
term ‘values and principles’ refers to the same thing. With values positing a desired condition
or a goal a society would like to achieve, a rule is a means to achieving that goal.”® Accordingly,
constitutional principles and values reflect the character of the nation. They are the spirit and
soul of the Constitution, guiding its interpretation and application.'”” Viewed from this
perspective, the values serve as fundamental vehicles in identifying and implementing
mechanisms for preventing and curbing corruption.'” Mechanisms for preventing and curbing
corruption are derived from these principles and values, as they set the basis of the code of

95 M Kangu Constitutional Law of Kenya on Devolution (2015) 38.

% FI Michelman ‘The Rule of Law, Legality and the Supremacy of the Constitution’ in S Woolman et al. (eds)
Constitutional Law of South Africa (2011) 2 ed Chapter 11, 35 to 36.

7 Kangu (note 95 above) 98.

%812012] eKLR para 54.

9 Kangu (note 95 above) 97. See also Speaker of the Senate and another v Attorney-General and others (Speaker
of the Senate) [2013] eKLR para 52. Here, the Supreme Court stated that ‘values are intended to achieve desired
goals of governance consistent with dominant perceptions of legitimacy’. See further R Alexy ‘Constitutional
Rights and Proportionality’ (2014) 22 Journal for Constitutional Theory and Philosophy of Law 51, 52.
Expounding on rules and principles, Alexy states that ‘rules are norms that require something definitively. They
are definitive commands ... By contrast, principles are optimisation requirements. As such, they require that
something be realized “to the greatest extent possible given the legal and factual possibility”.’

1% The High Court expounded on the value-based approach of the Constitution in the case of Peter Solomon
Gichira v Independent Electoral and Boundaries Commission and another [2017] eKLR para 37.

101 Olaya & Hussmann (note 84 above) 21. See further the case of The Cabinet Secretary for the National Treasury
and Planning and Four Others v Okiya Okoiti and 52 others (SC Petition Nos. E031, E032 & E033 of 2024) para
146. Elaborating on the application of principles and values, the Supreme Court stated that ‘values and principles
act as guiding frameworks, outlining the considerations that duty bearers, such as parliament, should take into
account when making decisions. However, they do not define specific duties or actions. In this respect, values and
principles are inherently open-textured, meaning they provide directions without prescribing exact steps to be
taken by the duty bearer.’
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conduct for the nation. The next section discusses these values and their significance in
preventing and curbing corruption.

3.3.1.2.1 The centrality of article 10 in shaping the anti-corruption strategy

Article 10(2) of the Constitution stipulates the values and principles of governance. They
include:

e patriotism, national unity, sharing and devolution of power, the rule of law, democracy,
and the participation of the people;

e human dignity, social justice, inclusiveness, equality, human rights, non-
discrimination, and protection of the marginalised;

e good governance, integrity, transparency, and accountability; and
e sustainable development.

The importance of these constitutional values and principles is that they reflect the conscience
of the nation forged through a long history of a corrupt public service, among other ills.!*? They
act as guiding lights and provide a roadmap and justification for the entire Constitution.!®® In
essence, by their very nature and status, the values and principles under article 10 set the goals
and inspire the agenda for the rest of the constitutional provisions.!®® Generally, the
Constitution is woven around national principles and values as the basis of nationhood,
transformation, and revival.!®® The values and principles serve as aids for the interpretation of
other provisions. The Constitution captures this purpose by requiring that it be interpreted in a
manner that promotes and protects these values and principles,'?® thereby ultimately giving
effect to specific and concrete provisions leading to their realisation and enforcement.'?” All in
all, the ‘purpose and intent of the Constitution is to improve the wellbeing of all Kenyan

citizens and to nature the social and economic growth of the country’.!%

Article 10 sets the normative standards desired by the people, constituting a kind of a ‘code of
conduct of the nation’.!®” The Court of Appeal singled out good governance, integrity,
transparency, and accountability as the values that create a ‘national obligation to undertake a

102 Franceschi & Lumumba (note 14 above) 104.

103 GM Musila ‘The State of Constitutionalism in Kenya in 2012: Embarking on a Journey to Reestablish a New
Order’ 2013 Annual State of Constitutionalism in East Africa Kituo Cha Katiba 1, 4. Musila states that
constitutional values and principles constitute what he terms the ‘soul of the constitution’ in that they tie
everything together.

104 Kangu (note 95 above) 99.

105 J Musila & G Wamere ‘The Vulnerable Guardian Angel: Kenya’s Parliament in the Post-2010 Constitution’
in Katiba Institute An Audit of the 2010 Constitution of Kenya (2020) 41, 41. See also YP Ghai, E Kinama & JC
Ghai ‘Epilogue: Particulars on the Building Bridges Initiative’ in YP Ghai, E Kinama & JC Ghai (eds) Ten Years
On: Assessing the Achievements of the Constitution of Kenya of 2010 (2021) 293, 316.

106 Article 259(1)(a) provides that the Constitution shall be interpreted in a manner that promotes its purpose,
values, and principles. Article 159(2)(e) echoes this provision by stating that the purpose and principles of this
Constitution shall be protected and promoted.

107 Kangu (note 95 above) 99.

108 Communication Commission of Kenya & 5 others v Royal Media Services Limited & 5 others [2014] eKLR.
199 Franceschi & Lumumba (note 14 above) 104.
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concerted and sustained fight against corruption’.!'® It stated that corruption threatens the
foundation of the nation in that it undermines ‘the values of good governance, integrity,
transparency and accountability, human dignity, human rights, equity and equality, and social
justice’.!"! To be effective, the values and principles must be supported by structural and
institutional frameworks.!'> Hence, article 10(1) identifies specific entities that are bound by
and must make use of these values: national values and principles ‘bind all state organs, state
officers and any person ...”''* When all the above categories of persons apply or interpret the
Constitution, enact, apply or interpret any law, or make or implement public policy decisions,
they must be guided by the values and principles under article 10 (1).

Article 10(1) clearly states the purpose and responsibilities accruing to different constitutional
entities. In addressing the corruption problem, this helps to empower the governed to assess
the performance of different institutions and other entities and to demand accountability. Any
failure to adhere to the dictates of constitutional values attracts liability on the part of the
concerned state officers, public officers and other entities outlined under article 10(1). As
mentioned, these values and principles form a code of conduct for the nation’s governance.

In enhancing good governance, the national values and principles interlock and operate in
tandem with other values, principles and provisions of the Constitution or statutes. By way of
supporting this assertion, it is noted that the Court of Appeal, in the case of Independent
Electoral and Boundaries Commission (IEBC) v National Super Alliance (NASA) Kenya & 6
others,''* pronounced that ‘Article 10 (2) of the Constitution is justiciable and enforceable and
violation of the Article can found a cause of action either on its own or in conjunction with
other Constitutional Articles or Statutes as appropriate’.!'> An understanding of what good
governance entails provides the basis for an expansive application of article 10 to the anti-
corruption agenda as espoused in the Constitution.

According to Kwaka and Mumbo,

good governance is the process of acting on the authority drawn from the
mandate of the citizens or county residents in making decisions (including
issues on priorities, objectives, policies and laws), allocating resources
equitably, appointing public officials based on gender and ethnic equity,
while observing and promoting constitutionalism, rule of law, transparency,
accountability, participative and inclusive processes and using state
machinery for implementing and enforcing for the common good.'!®

In a nutshell, good governance refers to the manner in which power is exercised in the
management of a country’s economic and social resources for development. By focusing on

10 Michael Sistu Mwaura Kamau v Ethics & Anti-Corruption Commission & 4 others [2017] eKLR.

11 Ibid.

112 Franceschi & Lumumba (note 14 above) 104.

113 Article 10(1).

11412017] eKRL para 80.

115 Ibid para 81.

116 ] Kwaka & H Mumbo Political Leadership and Governance’ in ] Kwaka, O Okombo, B Muluka & B Sungura-
Nyabuto Challenging the Rulers: A Leadership Model for Good Governance (2011) 53, 59.
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good governance, the aim is to ensure the realisation of the socio-economic and political
development of Kenyans. Good governance is predicated on the assumption that bad
governance exists or has been experienced by Kenyans.!!” Good governance, as a mechanism
to deal with corruption, is marked by the presence of other values such as transparency in
decision-making, accountability for state action or omission, respect for the rule of law, and a
public and civil society that participates in public affairs. These elements are all covered under
article 10(2). Thus, good governance cannot be divorced from preventing and curbing
corruption in any polity.

Good governance also entails a commitment to public participation and inclusiveness.
Emanating from the principle of the sovereignty of the people, public participation in the
running of the country’s affairs plays a crucial part in addressing corruption.!'® Public
participation has a central place in the country’s governance in that it is the basis of the social
vetting and social auditing of leaders; it demands that leaders prioritise public over private
interests. Public participation is a right and consists of at least two elements, namely ‘a general
right to take part in the conduct of public affairs’ and ‘a more specific right to vote and/or be
elected ...”'" The Court of Appeal articulated the part played by this value in preventing
corruption in the case of Communications Commission of Kenya. Here, it stated that ‘public
participation ensures that private “sweetheart” deals, secret contracting processes, skewed
sharing of benefits — generally a contract and investment regime enveloped in non-disclosure
— do not happen’.!?® The court highlighted the interconnected nature of the national values and
principles as follows:

Patriotism means love of one’s country. The regulator, the State, the
Government, the national broadcaster and national private broadcasters have
a national obligation, decreed by the Constitution to love this country and to
not act against its interests. The values of equity, inclusiveness and
participation of the people are similarly anchors of patriotism. Integrity too
means we are patriotic when we do not take bribes and commissions thereby
compromising the national interest of the Motherland. The values of
inclusiveness and non-discrimination demand that [the] State, Government,
and State organs do not discriminate against any stakeholder. The regulator
in particular must seek to protect the interest of the national and international
investors in equal measure. Indeed there cannot be sustainable development
in the country if the State, State organs, and Government fail to protect and
promote public interest in all its projects.'?!

7 Tbid 57. Kwaka & Mumbo state that Kenyans have in the past experienced bad governance, which manifested
itself in an inequitable distribution of national wealth, as well as in corruption, lack of constitutionalism and rule
of law, and in other misdeeds. In such a setting, where Kenya has had a share of its ills, the desired political norm
is that good governance should replace bad governance.

18 Kenya Small Farmers Forum & 6 others v Republic of Kenya & 2 others [2013] eKLR para 57. The High
Court stated that ‘one of the golden threads running through the current constitutional regime is public
participation’.

9 Tyysted Society of Human Rights Alliance & 3 others v Judicial Service Commission & another [2016] eKLR
para 253.

120 Communication Commission case (note 108 above).

121 Tbid para 382.
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Public participation is therefore an entitlement. It creates an obligation on the part of members
of the public to challenge government actions in court and through other legal means.'?? The
Constitution also provides that any person has a right to approach the court in defence of the
Constitution.!?® The people have an obligation to fight corruption. Kenyans have used this
expanded right of access to courts to call to order and stop the organs of the state from abusing
their power and resources and perpetuating corruption.'?*

Relatedly, transparency and accountability are national values and principles for good
governance. Transparency, in the context of preventing corruption, means openness in the
handling of public affairs and the publication of information to the public in respect of any
actions or projects to be undertaken.!? The right to information is guaranteed under the
Constitution.!?® The nexus between transparency and the right to information ensures that the
public has access to accurate information. This is useful for the participation of the citizenry in
monitoring, evaluating and auditing the performance of state and public officers. When state
and public officers uphold transparency in decision-making and policy implementation, this
builds public confidence and helps to stamp out corruption. In the context of preventing and
curbing corruption, transparency is also used as a strategy for enhancing accountability and the
participation of the people in public affairs. It is important to discuss accountability as one of
the values under article 10(2) of the Constitution and where it fits in the anti-corruption agenda.

Accountability may be defined as ‘a social relationship in which an actor feels an obligation to
explain and justify his or her conduct to some significant other’.'?” In the context of anti-
corruption and enhancing good governance, accountability entails that state and public officials
must be answerable for government decisions and actions and responsive to the interests and
demands of the public; it is about adhering to set standards of behaviour.'”® Flowing from
article 1, where sovereignty belongs to the people who then delegate this to institutions, the
accountability principle enables the people to hold all state and public officers (who are the
agents of the people) to account for their exercise of delegated power.'?” If the people find the
agents wanting in the exercise of the delegated authority, they have a right to vote them out of
office. The mechanism was put into effect in Makueni County in the 2017 general elections
cycle.”*® Here the use of the accountability principle enabled the people to vote out all the
members of the county assembly save one. This mechanism is useful in keeping the people’s

122 YP Ghai ‘Kenya’s Constitution 2010: Record of Implementation’ in YP Ghai, E Kinama & JC Ghai (eds) Ten
Years On: Assessing the Achievements of the Constitution of Kenya of 2010 (2021) 1, 5. This value was invoked
in Coalition for Reform and Democracy (CORD) & 2 others v Republic of Kenya & 10 others [2015] eKLR para
180, as well as in Independent Policing Authority & another v Attorney-General & 660 others [2014] eKLR para
69.

123 Articles 22, 3(1), and 258.
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1272 M Akech ‘Abuse of Power and Corruption in Kenya: Will the New Constitution Enhance Government
Accountability?’ (2011) 8 Indiana Journal of Global Legal Studies 341, 345.
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agents on their toes with the knowledge that they will be called to account for their actions. By
extension, it helps the people to prevent corruption and other abuses of power.

It is imperative to bear in mind that the Constitution of Kenya of 2010 was designed to improve
governance, not as an end, but as a means of unlocking the nation’s potential in realising socio-
economic development in an accelerated and equitable mode. Hence, article 10(2)(d) provides
that sustainable development is a national value and principle to be considered when the
Constitution is interpreted and as a guide to governance.'*! This leads to an examination of the
standards set to guide those who bear the responsibility of governing.

Laws are enacted to regulate human conduct, and perhaps especially that in government.!'3? The
rule of law is founded on the values of accountability, openness, and responsibility. When the
rule of law is applied to government, it demands that government actions be backed by law and
operate within the confines of the law. In this context, the rule of law provides guidance on
how society and government should behave. Respect for the rule of law limits the abuse of
power and arbitrariness in carrying out the duties and functions set forth in the Constitution
and the law."** Good laws for preventing and curbing corruption only work if good men and
women commit to implementing them. This is where integrity in leadership is required in the
anti-corruption strategy contained in the Constitution.

Integrity, as a rule, means adhering to what is morally right even when doing wrong is
extremely tempting. As mentioned, integrity is the basis of the good leadership envisioned by
the Constitution for realising the vision of the Constitution. Significantly, good governance,
integrity, transparency, and accountability as national values and principles obligate state
organs, state officers and any person to undertake a concerted and sustained fight against
corruption.!** Arguably, if these constitutional imperatives are adhered to, incidences of
corruption would be significantly reduced.

What can be gleaned from the national values is that the public interest takes priority over
private interest. That means public and state officers are accountable to the people. The primacy
of public interest is reflected in article 10(2)(a), which bases the state on patriotism, national
unity, sharing and devolution of power, democracy, participation of the people, and the rule of
law. Article 10(2)(b) also sets out the fundamental aspects of people’s rights, as it emphasises
human dignity, social justice, equality, human rights, non-discrimination, equity, inclusiveness,
and protection of the marginalised. It further lays the foundation for governing, which entails
good governance, integrity, transparency, and accountability. These values and principles act
as a guide to governance and dovetail with the purpose and intent of the Constitution, whose
clear vision is to improve the well-being of all Kenyans and nurture the social and economic

B Communication Commission case (note 108 above) paras 378 and 384.

132 Mboya case (note 124 above) paras 50-51.

133 Ibid.

134 In the Mwaura case (note 110 above), the appellant challenged the decision of the High Court in declining to
quash or prohibit corruption charges against him when, even after finding that the EACC was not properly
constituted, it forwarded recommendations to the DPP to charge him. The Appeal Court elaborated on the import
of article 10 and characterised the fight against corruption as a core constitutional obligation.
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growth of the country.!® That is the reason that article 10(2)(d) lists sustainable development
among the national values and principles and emphasises that public participation is the

cornerstone of sustainable development.'3°

Public participation, transparency and integrity are values relevant to the conduct of ordinary
citizens and businesses. Members of the public who demand accountability from state organs,
demands expressed through participation in public and political life, contribute to a culture of
transparency, openness, and integrity within government.!*” Clearly, once these values are
adhered to, preventing and curbing corruption will be possible, ensuring the realisation of
economic and social rights guaranteed under the Constitution. These values constitute a goal
to which the nation should aspire to live in a corruption-free state.

In summary, the 2010 Constitution was enacted against the backdrop of a country where the
state perpetuated the mismanagement of public resources and inflicted massive corruption on
its own people.'*® The government, that is to say, did not always act in the interests of the
public. This is key to understanding the theme of public interest and insisting on the highest
standards of integrity from those entrusted with running the affairs of the country. This is why
article 10 and Chapter Six of the Constitution all coalesce to shape the law, policy, and public
administration.!>® The value of integrity in public life sets the standards to guide those who
govern. This is the vision of Chapter Six of the Constitution, the subject to which the discussion
now turns.

3.3.1.3 The vision of the integrity and leadership chapter

The Constitution dedicates an entire chapter to infusing ethical standards into the country’s
governance.'*” The constitutional principles on integrity and leadership are predicated on the
assumption that state'*! and public officers'** are the nerve centres of the republic. Bearing the
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136 Ibid para 379.

137 Olaya & Hussmann (note 84 above) 21.

138 Kibet (note 28 above) 22.
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140 In the case of Ethics & Anti-Corruption Commission v National Cereals & Produce Board & another [2014]
eKLR, where the Appeal Court took note of ‘the unequivocal and consistent anti-corruption theme that runs
through our entire Constitution’, it (the court) granted an application by the EACC to be joined as a party in an
application involving, in part, proceedings for mutual legal assistance from South Africa in respect of a claim for
storage charges.

141 The Constitution in article 260 defines state offices as ‘mean[ing] any of the following offices — (a) President;
(b) Deputy President; (c) Cabinet Secretary; (d) Member of Parliament; (e) Judges and Magistrates; (f) member
of a commission to which Chapter Fifteen applies; (g) holder of an independent office to which Chapter Fifteen
applies; (h) member of a county assembly, governor or deputy governor of a county, or other member of the
executive committee of a county government; (i) Attorney-General; (j) Director of Public Prosecutions; (k)
Secretary to the Cabinet; (1) Principal Secretary; (m) Chief of the Kenya Defence Forces; (n) commander of a
service of the Kenya Defence Forces; (0) Director-General of the National Intelligence Service; (p) Inspector-
General, and the Deputy Inspectors-General, of the National Police Service; or (q) an office established and
designated as a State office by national legislation’; ‘state officer’ means a person holding a state office.

142 The Constitution in article 260 defines ‘public office’ to mean ‘an office in the national government, a county
government or the public service, if the remuneration and benefits of the office are payable directly from the
Consolidated Fund or directly out of money provided by Parliament’. In turn, the Constitution defines a ‘public
officer’ to mean ‘(a) any state officer; or (b) any person, other than a state officer, who, holds a public office’. The
constitutional principles in regard to leadership and integrity have been made applicable to public officers through
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highest levels of responsibility in the management of state affairs, their conduct must be beyond
reproach.'®® Chapter Six examines the aspirations of Kenyans to break from a past
characterised by nepotism, tribalism, mismanagement of resources, abuse of power, corruption,
and impunity.'** As these provisions are crucial to achieving the vision of the Constitution,
they attempt to be both practical and enforceable.'*> Chapter Six spells out the standards for
credibility necessary to guide incumbent and future leaders and restore confidence in public

service. 40

Article 73(1) re-emphasises the sovereignty of the people of Kenya and clarifies how this
authority is vested in the state officer as a public trust. The state officer exercises the entrusted
power in a manner consistent with the purpose and objects of the Constitution, demonstrates
respect for the people and brings honour to the nation, and dignity to the office.!*” This article
aims to promote public confidence in the integrity of the public office. In addition, it reminds
the officers that their responsibility is to serve the people and not to ‘rule over them’.!#
Furthermore, it stipulates the ethical standards that should guide state officers in their duties.
These include being objective and impartial in ensuring that nepotism, favouritism, improper
motives, or corrupt practices do not influence decisions. In addition, article 73(2)(c) enjoins
the state officer to demonstrate commitment to the public interest through honest and selfless
service, and to be accountable to the public for all decisions and actions.'* Financial probity
forms part of the rules.!>°

The Constitution demands that the conduct of a state officer, whether in public or private, must
prioritise the public interest and avoid any conflict between personal interests and public or
official duties.!>! The Constitution further provides that any person who breaches the principles
of leadership and integrity is liable to disciplinary procedures and may be dismissed or removed

the Leadership and Integrity Act 19 of 2012. In section 52, the Act states that ‘pursuant to Article 80(c) of the
Constitution, provisions of Chapter Six of the Constitution and Part II of this Act except section 18 shall apply to
all public officers as if they were State officers’. See also Evans Misati James & 8 others v Independent Electoral
and Boundaries Commission & 2 others [2012] eKLR para 55.
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MK Mbondenyi et al. (eds) Human rights and Democratic Governance in Kenya: A Post-2007 Appraisal (2015)
275, 275. See also AfriCOG Implementation of Chapter Six of the Constitution of Kenya of 2010 (2015) 1.
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very clear in their intentions when they entrenched Chapter Six and Article 73 in the Constitution ... Kenyans
were singularly desirous of cleaning up our politics and governance structures by insisting on high standards of
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from office.!>> Where the sanction results in dismissal from office, the persons involved are
barred from holding state office in the future.!>*> The Constitution also lays down guidance on
the appointment into state offices to ensure that those who appoint and those who are appointed
are accountable to the public.!>*

The provisions of Chapter Six are infused in other articles of the Constitution, a clear indication
of the consistent anti-corruption theme which runs through it. Contravention of the provisions
of Chapter Six forms a ground for disqualification from contesting elections as a member of
Parliament (MP)!>® or a county assembly.!*® This chapter effectively lays down sanctions for
those who breach the standards set or rules. In essence, if a governor of a county breaches these
rules, he or she is impeached,'” and if the breach is by an MP, the electorate can recall the
MP.!3® When a state officer is corrupt, he or she will be prosecuted and sentenced. It is
important to note that these measures sanction prohibited acts, and that most of the latter do
not rise to the level of criminal acts. Ghai points out that the whole of Chapter Six could be
summed up with the idea of conflict of interest.'>® The state officer or public officer must not
allow personal interest to come into conflict with his or her duty to the people and the country.

The notion that personal interests should not override the public interest is elaborated upon
throughout the Constitution, and notably in the chapters on the legislature, executive, public
service, and judiciary. Ghai argues that the frequent emphasis of the importance of integrity in
leadership was prompted by the considerable anxiety Kenyans felt about whether they could
put corruption and the abuse of power behind them.!®® The central theme, which runs through
most of the chapters in the Constitution, elaborates on the Chapter Six principles. These
principles are elucidated in more detail in respect of institutions such as the legislature,
executive, and judiciary.'®" The same state and public officers are bound by the principles and
values of article 10 (in which integrity is crucial).

The elaborate requirement of integrity in leadership accords centrality to the public interest and
entails that the public must demand compliance with the set standards. The Constitution
provides the tools for controlling misbehaviour: it is for the people to use them and insist that
authority is exercised in the public interest. The Constitution decrees that the responsibility for

152 Article 75(2)(a)—(b).

153 Article 75(3).

154 In respect of the responsibilities of officers making appointments for public office, the High Court of Kenya
stated in the case of Benson Riitho Mureithi v J. W. Wakhungu & 2 others [2014] eKLR that ‘[i]t may seem that
the Constitution has imposed an irksome and onerous burden on those responsible for making public appointments
by requiring that they make the appointments on the basis of clear constitutional criteria; that they allow for public
participation; and that those they appoint meet certain integrity and competence standards. This burden, however,
is justified by our history and experience, which led the people of Kenya to include an entire chapter on leadership
and integrity in the Constitution.’

155 Article 99 of the Constitution.

136 Article 193(2)(g) includes Chapter Six as a ground for disqualifying a candidate contesting elections as a
Member of the County Assembly.

157 Article 181(1)(a)—(c).

158 Article 104.

159 Ghai (note 145 above).

160 Tbid.

161 Tbid.
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fighting corruption falls on all Kenyans but is led by the President.'®? This is the only way the
endemic vice can be curbed.!®®> Another important cross-cutting issue concerns accountability
and the separation of powers in the anti-corruption strategy.

3.3.1.4 Separation of powers and accountability as anti-corruption mechanisms

Designing and implementing the system of checks and balances necessary to support the
separation of powers is central to most corruption prevention in a democracy. The converse is
also true: corruption flourishes where the constitutional doctrine of the separation of powers is
not respected.!'®* Historically, John Locke'®® and Montesquieu popularised the constitutional
doctrine of separation of powers.!%® The modern understanding of the doctrine is that there is a
clear demarcation of authority and powers between the three arms of government (the
executive, the legislature, and the judiciary). Each of these has a distinctive role, and none
should exercise control over another.

The imperative for the constitutional doctrine of separation of powers with regard to corruption
is that the individuals working in a particular branch should be kept separate and distinct.
Separation of powers and functions does not mean a rigid compartmentalisation of power and
non-interference within the traditional three branches.!®” This could paralyse the work of
government and lead to anarchy. The desired outcome of separation of powers is not to prevent
interference or interactions completely but to allow such interference that would serve as a
means of promoting accountability, transparency, and good governance.'*® The principle of
checks and balances is founded on this basis and requires that no single group of people is able
to control the machinery of the state. It is a system of oversight among the branches to ensure
that each arm of the government functions within the limits set by the Constitution and the

law 169

The principle of the separation of powers is firmly rooted in the Constitution. The people of
Kenya, in making a new constitution, were coming from a context where the pre-2010
Constitution had been reformulated by way of amendments, resulting in a much-diminished
separation of powers and a watering-down of the important principle of checks and balances.!”®
The amendments enabled the consolidation of power and helped create an imperial presidency,

162 Article 3(1) of the Constitution bestows an obligation on every person to respect, uphold and defend it; by the

same token, article 131(1) requires the President to respect, uphold and safeguard the Constitution. Furthermore,
in terms of article 132(1)(c)(i), he or she is to report, in an address to the nation, all the measures taken and
progress achieved in the realisation of the national values set out in article 10.

163 See the Court of Appeal decision in the Mwaura case (note 110 above).

164 A Sajo ¢ Anti-Corruption Provisions in the Afgan Constitution?’
<https://www.ariaye.org/archive/ketab/cooperation/english/E19AMemoAntiCorruptionProvisionsSajo.pdf>
accessed on 15 May 2023.

165 J Locke Second Treatise of Civil Government (1690).

166 AM Cohler, BC Miller & HS Stone Montesquieu: The Spirit of the Laws (1989).

17 CM Fombad ‘An Overview of Separation of Powers under Modern African Constitutionalism’ in CM Fombad
Separation of Powers in African Constitutions (2016) 58, 68.

168 Tbid.

169 A Nyanjong & OJ Dudley ‘Rethinking Judicial Independence and Accountability under a Transformative
Constitution: Kenya Post-2010 in JC Ghai Judicial Accountability in the New Constitutional Order (2016) 1, 2.
170 Committee of Experts on Constitution Review Final Report of the Committee of Experts on Constitutional
Review (2010) 18.
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together with an autocratic executive, a compliant legislature and judiciary, all beholden to the
President.!”! The quest for a new constitutional dispensation was driven by the people’s
resentment of centralisation and personalisation of public authority.!”> Successive presidents
had abused state power and resources, leading to high levels of poverty, among other ills.

The post-2010 Constitution introduced reforms to the governance structure. These aimed to
reduce the centralisation of power and control of resources in the President. The reforms sought
to redistribute power between the centre and the 47 county governments.'”> The Constitution
provides for the vertical separation of powers, known as devolution, and institutes two levels
of government, at the national and country levels.!” Chapter Eleven provides for devolution
so as to enhance the checks and balances necessary to the separation of powers.!”

The Supreme Court has pointed out that good governance has the object of incorporating
checks and balances in the broader scheme of separation of powers.!”® The system of checks
and balances serves the cause of accountability by ensuring that no single arm of government
or organ of the state has a monopoly of all power.!”” This serves to safeguard the exercise of
power by preventing autocracy and abuse of power.

The Constitution strengthens the separation of powers between the three arms of government
and clearly articulates the powers and functions of each branch at the national level.!”® In
Kenya’s constitutional design, the system of checks and balances applies to the executive,
legislature, and judiciary, and is there to prevent autocracy, restrain institutional excesses, and
prevent the abuse of power by any of the three arms of government. The executive and the
legislature are subject to regular election by the people (providing a safeguard against the abuse
of power), while the judiciary is largely self-regulating.!” The Constitution provides for the
separation of powers between the three arms of government and across county governments.
The effect is a dispersal of power and control away from the President. The remaining powers
that were reserved for the President pre-2010 are subjected to multiple checks and controls,
with some powers transferred to independent institutions.

Apart from proscribing organs of government from interfering with each other’s functions
(except for that interaction as mentioned above), the doctrine of separation of powers entails

171 BBI judgment (note 17 above) para 998.

172 CM Bosire ‘Kenya’s Budding Bicameralism and Legislative-Executive Relations’ in CM Fombad Separation
of Powers in African Constitutionalism (2016) 116, 117. See also David Ndii & others v Attorney-General &
others [2021] eKLR (BBI High Court Decision) paras 403 and 405.

173 Article 6 and Schedule 1. See also Bosire (note 172 above) 117 and the case of Council of Governors & 47
others v Attorney-General & 3 others; Katiba Institute & 2 others [2020] eKLR paras 107 and 110.

174 Article 1(4) provides for a vertical separation of power when it states that ‘[t]he sovereign power of the people
is exercised at (a) the national level; and (b) the county level’.

175 Article 174(i).

176 In the Matter of the National Land Commission [2015] eKLR para 192.

177 Ibid para 193.

178 Article 94 vests legislative power and authority in Parliament. Article 129 vests executive power and authority
in the national executive, which, according to article 130, comprises the President, the Deputy President, and the
cabinet. Under article 159, judicial authority vests in the judiciary and is exercised by the courts and other tribunals
established under the Constitution.

179 In the Matter of the Speaker of the Senate & another [2013] eKLR para 249.
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empowering each organ of government with countervailing powers that provide checks and
balances on actions taken by other organs of government.!®® By applying countervailing
powers, this prevents or limits the excessive use of powers that are inimical to good governance
and the interests of the Kenyan people. The separation of powers among the different state
organs, and the insistence on these organs’ accountability, is critical to good governance and
the preventing and combatting of corruption. In this respect, what can be understood from the
constitutional architecture is that ‘the more checks and balances, the better for good
governance’.'®! The Supreme Court articulated this clearly by stating that ‘the performance of
the constitutional and statutory functions is to be in line with values of integrity, transparency,

good governance and accountability’.!%?

The broader doctrine of the separation of powers incorporates checks and balances exercised
by the different organs of government over each other. At the core of checks and balances is
the understanding that when the various arms of government (and other constitutional
institutions) execute their governance function, they are bound by article 10 of the
Constitution.!®3 The Supreme Court has pronounced on the place of separation of powers in
relation to the constitutional values and principles,'®* stating that the core function of separation
of powers is to ensure the operation of checks and balances, in turn leading to accountability
and good governance. The aim is to avoid conflict of interest, which compromises the

legislature’s oversight role.'

It is imperative to emphasise that public participation, anchored on the principle of the
sovereignty of the people, stands at the centre of the concept of checks and balances in
governance. The overall goal is to achieve constitutionally restrained governance. In addition,
the Supreme Court’s clear articulation of the place of separation of powers and its link with
constitutional values and principles centres the Constitution as a check against the
centralisation of power. The central place played by the constitutional doctrine of separation of
powers knits together in the anti-corruption tapestry and contributes to the comprehensive
strategy for addressing corruption envisioned by the Constitution.

The details of the application of the doctrine of separation of powers in the anti-corruption
strategy as it relates to different institutions and agencies is discussed in detail in Chapter 4 of
this thesis. Emanating from the discussion above and in line with the anti-corruption agenda in

180 Mumo Matemu v Trusted Society of Human Rights Alliance & 5 others [2012] eKLR, Civil Appeal para 49.
181 Note 179 above, para 197.

182 Note 176 above, para 308.

183 Ibid.

184 Institute for Social Accountability & another v National Assembly & 3 others & 5 others (Petition 1 of 2018)
[2022] KESC 39 (KLR) (8 August 2022) (Judgment) para 126.

185 Tbid para 127. The court stated that ‘[t]he national values and principles idea of good governance and
accountability represents the aspiration that a person in a position of public trust should not make decisions
regarding questions on which they have an interest’. The Supreme Court elaborated in paragraph 128 that allowing
legislators any role in discharging a mandate which is the preserve of the executive branch at either the national
or county level would lead to a conflict of interest, as it would compromise the oversight role of the legislature.
The court ruled that the Constituency Development Fund Act 30 of 2013 violated the values and principles of
accountability and good governance.
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the Constitution is the conduct of public officials. The next section discusses the principles and
duties of public officials in the exercise of public power.

3.3.1.5 Exercise of public power by public official

The Constitution defines the public service as ‘the collectivity of all individuals performing a
function within a state organ’.!3® People working in the public service are referred to as public
officers.!®” Although not regarded as part of the executive arm of government, the public
service is its largest component.'®® It is this segment that carries the burden of public
administration in government affairs. The public service is tasked with implementing
government policies and laws, and also provides the personnel necessary to deliver services to
the public.!® Public service is primarily service in the public interest.

The public service prior to the 2010 constitutional dispensation was hugely inefficient. This
was attributed both to political interference and the duplication of functions across
departments.'®® Political interference led to corruption, nepotism, and an overall lack of
professionalism within the public service.!! It is for this reason that Kenyans sought to re-
establish a public service that was efficient, impartial, independent, and able to carry out its
duties in a professional and transparent manner. The aim was a public service that could be
held accountable;!*? the overarching goal was to restore public confidence in the public service.

Article 232 of the Constitution provides for the principles and values of public service. The
article requires high standards of professional ethics; efficient, effective, and economical use
of resources; responsive, prompt, effective and impartial and equitable provision of services;
transparency; accountability; and the involvement of the people in policy-making. These
standards are in addition to article 73 of the Constitution, the provisions of which guide public
appointments.'®® To safeguard its independence, the power of appointment is removed from
the executive and given to an independent Public Service Commission (PSC).

Additionally, appointments to senior government positions in the public service by the
President are subject to new constitutional rules. They require recommendations from the PSC
and vetting and approval from Parliament. This infuses procedural discipline and fairness in

186 Article 260. See also YP Ghai & JC Ghai Kenya’s Constitution: An Instrument for Change (2011) 112. Ghai
notes that public services fulfil most of the state’s responsibilities and functions. These include the public service,
teachers’ service, police, judicial service, intelligence service, and defence force.

137 Tbid.

138 Ghai (note 122 above) 9.

189 CKRC Final Report (note 92 above) 210.

190 Tbid 214.

YU Community Advocacy and Awareness Trust & 8 others v Attorney-General & 6 others [2012] eKLR para 73.
Pronouncing on the importance of safeguarding the appointment process in the public service, the High Court
stated that ‘27" August ushered in a new regime of appointment to public office. Whereas the past was
characterised by open corruption, tribalism, nepotism, favouritism, scraping the barrel and political patronage, the
new dispensation requires a break from the past. The Constitution signifies the end of the “jobs for the boys” era.’
(The Constitution of Kenya 2010 was approved through a referendum on 4 August 2010, and the same was
promulgated on 27 August 2010).

192 CKRC Final Report (note 92 above) 214. See also RI Rotberg The Corruption Cure How Citizens & Leaders
Can Combat Graft (2017) 150.

193 Note 191 above, para 80. In addition, Chapter Six of the Constitution applies to both public officers and state
officers. This is provided for under section 52 of the Leadership and Integrity Act 19 of 2012.
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the appointment process and curtails patronage.'** In the Matindi case, the High Court declared
as unconstitutional the establishment of 50 positions of chief administration secretaries (CASs)
in the public service for failure to comply with the Constitution and the criteria set in the Okoiti
case.!” These two decisions together illustrate the importance of the constitutional mechanisms
(provided by article 232 in particular). The decisions emphasise the need to safeguard the use
of public resources (in this case, the salaries and other benefits which would have accrued to
the holders of these posts).!”® Secondly, they reaffirmed the desire by the Kenyans that
positions in the public service should only be created for the purpose of ensuring service to the
people and not be seen as rewards to be extended by those in power to their allies who might
fail to be elected to public office.'”’

In addition, interviews are used in the appointments of senior government officers in the public
service, enhancing the transparency and integrity of the process and allowing an opportunity
for public participation. As earlier stated, article 73 applies to public officers. Interviews
provide an opportunity to test the integrity, competence, and suitability of the candidate for the
position.!”® The Constitution demands that public officers abide by the dictates and
prescriptions of the Constitution. In particular, the values and principles of article 10, Chapter
Six, and article 232 bind all public officers in the execution of the functions as well as in their
behaviour in both public and private life. Additionally, article 35 places a duty on public
officers to disclose information to the public, enhancing the transparency necessary for
accountability.

Related to the above, article 244 of the Constitution provides that one of the ‘objectives of the
national police service is to prevent corruption and promote and practice transparency, and
accountability’. The provision may be interpreted from two angles. First, the police have a
constitutional obligation to fight corruption in the public domain. The centrality of such an
obligation is borne out of the fact that police are street-level bureaucrats whose services include
fighting corruption.'” Secondly, and in line with national principles and values, the police
should prevent corruption within the police service by espousing transparency and
accountability. Both propositions are tenable, considering the need to address the scourge of

194 Matindi & 3 others v The National Assembly of Kenya & 4 others, Controller of Budget & 50 others (Interested
Parties) (Petition EOS80’E084 & E150 of 2023 (Consolidated)) [2023] KEHC19534 (KLR) (Matindi case) paras
204 and 204. In para 205, the court stated that ‘the President cannot on his own motion create any office in the
public service without the recommendation from the PSC, Recommendation is hence a formal decision of the
PSC.

195 Okiya Omtatah Okoiti & another v Public Service Commission & 73 others; Law Society of Kenya & another
(Interested parties) [2021] eKLR (Okoiti case), para 235.

196 Ibid para 154. See also the Matindi case (note 194 above) paras 267-268.

197 Matindi case (note 194 above) para 189(e).

198 Okoiti case (note 195 above) para 231.

99T Ngulia ‘How Police can redeem tainted image’ Daily Nation (4 July 2020)
<https://nation.africa/kenya/blogs-opinion/opinion/how-police-can-redeem-tainted-image-1081950>  accessed
on 17 May 2023.
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corruption and bearing in mind that Kenya’s police feature among the institutions most affected

by corruption.?%

3.3.2 Addressing corruption by safeguarding public finances and resources

Kenya'’s history prior to the 2010 constitutional dispensation shows how an extremely powerful
presidency can lead to serious executive excesses and abuses, resulting in major corruption
scandals.?’! Such financial mismanagement was behind the inclusion of Chapter 12 on public
finance in the Constitution. This spells out the basis of a social contract between the people and
the state.??? The import of the public finance provisions is that they seek to ensure that public
resources are used for the common good. In this way, the inclusion of public finance provisions
in the constitutional architecture is not an end in itself but rather a means for achieving the
aspirations of the people of Kenya (including good governance).?’® It bears repeating that
constitutions regulate and limit state power and prevent its abuse. Steytler posits that the
principal source of state power is money.?** The Constitution provides some fundamental
principles for the management of public finance, among them an insistence on transparency,
accountability, public participation, and equity. These mechanisms, if followed, could prevent
corruption. The section focuses on the general principles of public finance management and
leaves out the financial institutions and processes (to be discussed in the next chapter).

Article 201 sets out the principles that guide public finance in Kenya. These envisage openness
and accountability, and include the need for public participation. The public finance system
aims to promote an equitable society and so requires that the burdens and benefits of the use of
resources and public borrowing be shared equitably between present and future generations
and that public money be used in prudent and responsible ways.?*

Regarding the corruption prevention strategy, openness in financial matters entails
transparency in both the raising and use of finances. The Constitution calls for openness in
financial matters. This empowers citizens to know their rights and responsibilities and enhances
their participation. Informed participation in financial matters is crucial to holding public

200 For a detailed discussion of police corruption in Kenya, see KR Hope ‘Police Corruption and the Security
Challenge in Kenya’ (2018) 11 African Security 84, 84—108. See also the case of Independent Policing Oversight
& another v Attorney-General & 660 others [2014] eKLR para 119.

201 Franceschi & Lumumba (note 14 above) 599.

202 AR Muriu ‘Public finance Management in Kenya since 2012: A Review’ in YP Ghai, E Kinama & JC Ghai
(eds) Ten Years On: Assessing the Achievements of the Constitution of Kenya of 2010 (2021) 127, 127.

203 Tbid.

204 N Steytler ‘The “Financial Constitution” and the Prevention and Combating of Corruption: A Comparative
Study of Nigeria, South Africa and Kenya’ in CM Fombad & N Steytler (eds) Corruption and Constitutionalism
in Africa: Revisiting Control Measures and Strategies (2020) 386, 387.

205 In Gatirau Peter Munya v Dickson Kithinji & 2 others [2014] eKLR paras 94-97, the Supreme Court
emphasised the place of the public interest in safeguarding the use of public funds by the electoral commission.
The court said the merits of the case were in favour of granting conservatory orders and expediting the hearing of
the case. In respect of the financial resources, the court stated: ‘[B]earing in mind the nature of the competing
claims, against the background of the public cause, we have focused our perception on the public interest, and the
concept of good governance that runs in tandem with the conscientious deployment of the scarce resources drawn
from the public. Proper husbandry over public monetary and other resources, we take judicial notice, is a major
challenge to all active institutions and processes of governance, and the Courts, by their established attribute of
line-drawing, must ever have an interest in contributing to the safeguarding of such resources.’
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officers to account for how they use public resources. This was clearly illustrated in the case
of Okiya Omtatah Okoiti & another v Public Service Commission & 73 others,; Law Society of
Kenya & another (Interested parties) (Okoiti case).?®® Here, the petitioners contended that the
establishment of CAS posts without involving the Salaries and Remuneration Commission
(SRC) contravened article 201, as the SRC was the only body which could provide information
on the implication of these positions for the national wage bill. The court declared the
establishment of CAS unconstitutional.

The authority to raise taxes and other forms of revenue is reserved for the legislature or county
assembly. The Constitution is explicit that ‘no tax or licence fee may be imposed ... except as
provided by legislation’.2’” This is a significant safeguard against executive encroachment on
public funds. The executive may still control some finances, as the term ‘legislation’ includes
executive regulations made in terms of by-laws.?%® The executive’s exercise of this delegated
power leaves an opening that a self-serving executive could abuse at national and county levels.
Related to revenue control are specific provisions aimed at avoiding the corruption that can
arise due to uncollected taxes and licence fees.?’’ Thus, Parliament must make laws authorising
any waiver of tax obligation, and this must be recorded along with the reasons for any such
waiver. In each case, the Auditor-General must be informed and provided with the relevant
information.?'” The Constitution explicitly prohibits any ‘state officers’ from being granted
waivers due to the nature of their office or by reason of the persons holding such offices.?!!

The Constitution makes provisions for procuring goods and services.?!? The nexus between
these provisions and the preventing and combatting of corruption is that procurement of goods
and services has proven to be a particularly easy target for public sector corruption in most
developing countries.?!* The Constitution mandates that Parliament must enact a law to provide
for a procurement and asset disposal framework.?!* The specificity of the law in this respect is
that it prescribes sanctions against persons who have defaulted on their tax obligations or have
been guilty of corrupt practices (among other violations). In addition, to safeguard national
resources from abuse, the Constitution mandates Parliament to enact legislation to prescribe

206 Note 195 above, para 152. See also the Mboya case (note 124 above) para 49. The High Court held that
advertising projects undertaken by the government during its term in office in a public portal during the
electioneering period were not what was envisioned by article 201 with respect to openness and accountability in
financial matters. The court ruled that ‘the launch of the portal and its maintenance during [the] election period
and using public resources in this regard, is in violation of the laws of the land’.

207 Article 210(1).

208 Franceschi & Lumumba (note 14 above) 392. The authors note because Parliament cannot enact legislation on
every matter, the executive has powers delegated to it to enact legislation via regulations and by-laws.

209 Steytler (note 204 above) 390.

210 Article 210(2).

21 Article 210(3). The question of MPs’ tax obligations was dealt with in Timothy Njoya & 17 others v Attorney-
General & 4 others [2013] eKLR. The court held that if the intention of the Constitution had been to exempt any
state officer from paying taxes, it would have stated so expressly.

212 Article 227.

213 Republic of Kenya Task Force on the Review of the Legal. Policy and Institutional Framework for fighting
corruption in Kenya (2015) 52.

214 Article 227(2).
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sanctions against contractors that have not performed according to professionally regulated
procedures, contractual agreements, or relevant legislation.?!®

Similarly, article 71 makes provision for natural resource governance. It requires that
Parliament ratify agreements relating to the exploitation of any of Kenya’s natural resources.
This acts as a safeguard against the grand corruption often involved in awarding mining rights
and contracts. Some of these contracts are ‘shrouded in secrecy and fuelled by bribes to

circumvent legal provisions for regulating the payment of royalties and taxes’.?!®

Still in regard to the theme of fiscal accountability, the Constitution requires that all revenue
collected must be deposited in a Consolidated Fund (unless otherwise excluded by legislation).
Withdrawals from the Consolidated Fund account are authorised through an Act of
Parliament.?!” Parliament bears responsibility for ensuring that state resources are expended
for the purpose for which they are intended. This is the rationale for the express provisions with
respect to public finance.

The Eurobond saga brought to the fore the dangers of not depositing revenues raised into the
Consolidated Fund.?'® The National Treasury floated a sovereign bond (Eurobond) in 2014. It
is alleged that the proceeds were deposited in an offshore account (contrary to the Constitution).
According to the Auditor-General, an estimated USD 1.002 billion remains unaccounted for.>!
Significantly, the Constitution imposes personal liability on any state or public officer who

‘directs or approves the use of public funds contrary to law or instructions’.?2

Paying the salaries of state and public officers is one of the largest expenditure items for most
governments. Kenya is no different.??! Given the nexus between salaries, remuneration, and
allowances in the public sector, corruption is always a danger due to the possibilities for
nepotism and corrupt appointments. The challenge results in having offices occupied by
incompetent and unaccountable officers, eventually affecting efficiency in service delivery.
Despite the clear constitutional provisions under article 73, appointments in the public service

have presented a challenge.??? Such appointments have a major impact on the national and

215 Article 227(2)(c). See generally the Public Procurement and Asset Disposal Act 33 of 2015.

216 AU/ECA Conference of Ministers of Finance, Planning and Economic Development //licit Financial Flows:
Report on High-level Panel on lllicit Financial Flows from Africa (2015) 31.

27 Article 206.

218 Maina (note 47 above) 21-26. According to Maina, the Eurobond scandal involved several financial institutions
outside of Kenya. These included JP Morgan, the Federal Reserve Bank, City Transaction Services New York, JP
Securities, Barclays Bank, ICB Standard Bank, and Qatar National Bank. The scandal implicated the executive,
as could be gauged from the extent of the efforts it made to block the Auditor-General from investigating the
matter. The executive interfered with the independence of oversight organs, including the legislature and the office
of the Auditor-General.

219 Ibid 24. See Kenya Human Rights Commission (KHRC) Exposing the Governance Conundrum in Kenya:
Deep State, Mega-Corruption and Stalled Electoral Reforms (2018) 76.

220 Ibid article 226(5).

221 Steytler (note 204 above) 394.

222 Ghai, Kinama & Ghai (note 105 above) 294. The authors cite concerns about nepotism in regard to practices
in which ‘prominent officials tend to appoint their relatives to posts’. A problem with such practices is that even
when the appointee is properly qualified and appointed after a well-conducted process devoid of undue influence
by relatives, suspicions of nepotism are invariably raised. While there is nothing intrinsically wrong with such an
appointment, the aspect of suspicion is what the Constitution tries to address under article 73 of the Constitution
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county governments’ wage bill and go against the dictates and prescriptions of the Constitution,
which demand the prudent and responsible use of public money.

In conclusion, the constitutional architecture lays out an anti-corruption strategy that entails
restructuring the political, social, and economic governance of the country. To operationalise
the constitutionally entrenched values and principles of leadership and integrity, the
Constitution requires that legislation be enacted to give effect to its aspirations. The discussion
turns next to national legislation.

3.4 National anti-corruption legislation

The promulgation of the Constitution transformed the governance system. Implementing a
constitution entails enacting supportive legislation. Such legislation elaborates upon the
constitutional text, fleshing it out with detail. In most cases, constitutions provide a general
framework of rules, guiding values, and principles and leave specifics to formal legislation.??’
Legislation is usually required to operationalise certain provisions. The Constitution required
reviewing anti-corruption legislation to conform to the new constitutional order and enacting
new legislation to operationalise the extensive theme dealing with integrity in public life.

In this respect, several laws were repealed; others were reviewed and amended; and new laws
were enacted. These included the Leadership and Integrity Act,*** the Public Officers and
Ethics Act,”* Anti-Corruption and Economic Crimes Act,??® Ethics and Anti-Corruption
Commission Act,??’ the Public Appointments (Parliamentary Approval) Act,??® Proceeds of

on principles of Leadership, which states in part, ‘ensuring that decisions are not influenced by nepotism,
favouritism, other improper motives or corrupt practices’.

223 Sihanya (note 70 above) 5.

224 Act 19 of 2012 was enacted as required by article 80 of the Constitution. Although its aim is ‘to give effect to
and establish procedures and mechanisms for the administration of Chapter Six of the Constitution and for
connected purposes’, the Act has been criticised for failing to provide neither mechanisms nor procedures for the
enforcement of the Constitution. One commentator had argued that although the bill that was meant to legislate
on leadership and integrity was well articulated and robust when the legislators debated the bill, they placed their
interest ahead of that of the public. That the debates served the interests of the legislators by watering down the
bill. Eventually, the Act, which was passed, instead of the integrity bar being lowered, it was effectively removed.
See J Githongo ‘Integrity and Graft: The Regime of Darkness’ <https://www.the-star.co.ke/siasa/2016-01-23-
integrity-and-graft-the-regime-of-darkness/> accessed on 15 May 2023.

225 Act 4 of 2003 is meant to advance the ethics of public officers by providing for a code of conduct and ethics
for public officers and requiring financial declarations from certain public officers.

226 Act 3 of 2003 aims to provide for the prevention, investigation and punishment of corruption, economic crime
and related offences, and matters incidental thereto and connected therein.

227 Act 22 of 2011 establishes the EACC pursuant to article 79 of the Constitution. It provides for the functions
and powers of the Commission, as well as for the qualifications of the chairperson and members of the
Commission and the procedures for their appointment.

228 Act 33 of 2011 provides for the procedures for parliamentary approval of constitutional and statutory
appointments and connected purposes.
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Crime and Anti-Money Laundering Act,?* Public Procurement and Assets Disposal Act,*
and the Mutual Legal Assistance Act.?*! Some of these are discussed below.

3.4.1 Leadership and Integrity Act

The Leadership and Integrity Act (LIA) was enacted pursuant to article 80 of the Constitution.
This legislation operationalises Chapter Six of the Constitution. The rationale for it is the belief
that state officers are the nerve centres of the Republic. Carrying the most responsibility in the
management of state affairs, their conduct needs to be beyond reproach.?*? The LIA’s main
purpose is to provide procedures and mechanisms for effectively implementing the leadership
and integrity chapter of the Constitution.?

As one of the centre-pieces of the anti-corruption framework, this Act establishes a general
integrity code of conduct which is binding on all state officers. The Act places an obligation
on all state officers to respect the values, principles, and dictates of the Constitution.?** The
general code of conduct requires that they respect the rule of law. It includes a declaration that
public office is a public trust which vests the public officer with authority and responsibility to
be exercised in the best interests of the Kenyan people.?** The Act repeats the guiding principles
of public service contained in the Constitution and requires honesty, efficiency, and
professionalism in the discharge of public duties.?*® The primacy of the public interest is
emphasised, as the Act requires financial integrity of all public officials. It prohibits the use of
public office either for personal enrichment or the unlawful enrichment of others. In a nutshell,
the general code of conduct lays upon the public officer the duty to serve the public and to
avoid situations where personal interest is in conflict with, or appears to be in conflict with,
public duties.?’

In addition to the general code of conduct provisions, the Act requires that each public entity
prescribe a specific leadership and integrity code applicable to all the officers who work in that
public entity.>*® The Act states that any breach of the code amounts to misconduct and may be
subject to disciplinary proceedings.?*

229 Act 9 of 2009 provides for the offence of money laundering and measures for combatting it. These include the
identification, tracing, freezing, seizure, and confiscation of the proceeds of crime.

230 Act 33 of 2015 operationalises article 227 of the Constitution. It provides for efficient public procurement as
well as asset disposal by public entities.

1 Act 36 of 2011 provides for mutual legal assistance to Kenya in investigations, prosecutions and judicial
proceedings in relation to criminal matters.

232 AfriCOG (note 143 above) 4.

233 Note 193 above.

234 Ibid section 3.

233 Ibid section 8.

236 Ibid section 10.

237 1bid sections 7-36.

238 Ibid section 37.

23 Ibid section 41.
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The LIA has been criticised for not meeting the constitutional threshold.?*° In the first instance,
although the Constitution mandated Parliament to pass legislation to provide for mechanisms
and procedures for ensuring the effective administration of Chapter Six of the Constitution,
Parliament appears to have failed to discharge this mandate. The Commission on
Implementation of the Constitution (CIC) prepared a bill on the LIA. In a subsequent debate
of the bill, Parliament amended several of the provisions that were critical to enhancing
integrity in leadership and public office. The proposed bill included a clause which required
persons who present themselves for election or selection as state officers to possess personal
integrity, competence and suitability, as contemplated by the Constitution.>*! When the bill was
debated, this requirement was dropped by Parliament. In addition, the legislators removed the
proposal that candidates for state and public offices declare their income, assets and liabilities
to the EACC.?* The requirement for wealth declaration is a globally accepted mechanism of
enhancing accountability in the public service. For Kenya not to embrace this tool is a step
back in the fight against corruption.?*

The bill proposed by CIC included provisions for the protection of whistleblowers: these were
removed by Parliament. When Parliament finally came to pass the bill into law, the new statute
lacked any mechanisms for ensuring disciplinary procedure for breaches of Chapter Six. In
response, the CIC launched a constitutional challenge to the LIA, urging the High Court to find
that the Act as enacted by Parliament was not the legislation contemplated by article 80 of the
Constitution. The CIC then prayed that the court declare the Act null and void. Only in this
way would there be a chance to create the legislation necessary to provide adequate
mechanisms and procedures for the effective administration of Chapter Six.

The EACC joined the petition as an interested party, adopting the same stance as the CIC. It
noted that while the LIA provided for strict ethical and moral standards, it failed to provide any
consequences or penalties for non-compliance. The High Court dismissed the petition. It
asserted that when a court is called upon to declare legislation unconstitutional, it is only
concerned with the power to enact statutes and not with their wisdom. The court also decided
that the case called for the exercise of self-restraint and rather than interference with the
exercise of power by the legislature.?**

Since the High Court dismissed the petition, it has become ever clearer that the LIA fails to
meet the threshold expected in terms of providing an effective legal framework for the
enforcement of leadership and integrity standards. This watered-down legislation continues to
hinder the country’s efforts in fighting public sector corruption.

240 AfriCOG Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values
(2015) 15-17. See also Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others
[2013] eKLR (CIC case).

241 AfriCOG (note 143 above) 15.

242 CIC case (note 240 above). See also Franceschi & Lumumba (note 14 above) 332-333.

243 B Sihanya & E Ngumbi ‘The Viability of Lifestyle Audits as an Emerging Anti-corruption Tool in the Public
Sector: Concepts, Essentials and Prospects’ (2020) 4 Journal of Anti-Corruption Law 80, 95.

244 The CIC case (note 240 above) para 68.
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The fulcrum for anti-corruption and public integrity reform in Kenya is to be found in Chapter
Six as operationalised through the LIA.?* The fact that in this regard the LIA does not pass
constitutional muster is a major blow in the struggle against corruption. The stance taken by
Parliament is clearly an attempt to subvert the stringent moral and ethical requirements imposed
on state and public officers by the Constitution. The court’s reasoning appears to suggest that
the public should turn for redress to the very state officers whose corrupt actions they are
actively querying and which work to subvert public interest principles.*® The High Court’s
line of reasoning fails to properly clarify the interpretation of the provisions of Chapter Six,
leaving it open for some members of the political class to claim that Chapter Six requirements
in respect of integrity, competence, and suitability simply do not apply to any and all leaders
elected to public office. The only thing that counts (in this view) is that they have been ‘elected
in free and fair elections’.?*” Any such argument is entirely contrary to the Constitution and the
rationale for Chapter Six.

Section 52 of the LIA provides for the application of Chapter Six to public officers as if they
were state officers. It defines a public officer as a person who holds an office in the national
government, county government or the public service.>*® The electorate is made up of citizens
who vote or elect the officers who take up and serve in public offices. It follows that the
electorate has a right to scrutiny and to demand accountability whenever state officers and
public officers fall short of the stringent moral and ethical standard required of them by the
Constitution. The need to implement Chapter Six effectively ties in with the POEA. Although
this was enacted in 2003, the Constitution found it needed amendment in order to measure up
to constitutional imperatives. Article 232 elaborates on the values and principles needed to
guide the public service.

3.4.2 Public Officer Ethics Act

The Public Officer Ethics Act (POEA) provides a code of conduct and ethics for public officers
and requires financial declarations from certain public officers.>* It provides that different
public commissions responsible for different public officers are required to establish specific
codes of conduct and ethics.?>® The significance of this Act for fighting corruption is that public
officers occupy positions of authority and trust and control enormous public resources.?! The
Act aims to protect people’s rights to transparent, accountable, efficient, and responsive service
delivery.?>? Codes of conduct in public service assist transparency by giving clear guidelines
on the standards of behaviour expected of public servants.?> It is important to note that the Act

245 AfriCOG (note 143 above) 4.

246 In the CIC case (note 240 above), the court stated that ‘for the removal of unwise laws from the statute books,
appeal lies not to the courts, but to the ballot and the process of democratic governance’.

247 Article 73(2)(a).

248 Article 260.

249 Act of 2003 Preamble.

250 In terms of section 3 of the POEA, these commissions include the PSC, Judicial Service Commission,
Parliamentary Service Commission, and Teachers Service Commission.

1 AfriCOG (note 143 above) 6.

252 bid.

253 Hatchard (note 83 above) 38.
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requires officers to declare their assets and liabilities periodically. There are challenges
emanating from the lack of a verification mechanism, while access to these declarations is
problematic due to a lack of publication. The challenges in the current disclosure of assets and
liability regime have led to calls for legislation on lifestyle audits.?>*

The POEA provides a different way of addressing corruption. It promotes professionalism and
integrity in the public service through the adoption of a code of conduct and model standards
of behaviour. When employed in public service, these codes of conduct act as ‘supplemental
measures’ that cover aspects that do not fall under the investigation of corruption per se.?>> The
measures help to prevent corruption by creating an environment in which transparency and
accountability can become the norm. The provisions of the POEA have been entrenched in the
Constitution, with the values and principles of public service included in Chapters Six and
Thirteen.?>® Embedding these values and standards in the Constitution helps to set suitably high
standards for government performance, and the goal is to prevent corruption and unethical
behaviour even before they start.

It is important to state that the POEA, having been enacted in 2003 before the 2010
Constitution, partly informed the content of Chapter Six and Thirteen. Furthermore, the
provisions of the POEA are applicable to the LIA.?*” Therefore, the POEA does not add any
value to the anti-corruption agenda. Accordingly, it should be repealed as it sets a lower
threshold than the LIA.

3.4.3 Ethics and Anti-Corruption Commission Act

Pursuant to article 79 of the Constitution, the Ethics and Anti-Corruption Commission Act
(EACCA) was enacted. 2°® It provides for the functions and the powers of the EACC, the
qualifications and procedures for appointing the chairperson and members of the Commission,
and other connected purposes. In addition to the functions of the Commission spelt out in the
Constitution, the Act enumerates others.?*® Section 11 requires the Commission to develop and
promote standards and best practices in integrity and anti-corruption; develop codes of ethics;
work with other state and public officers in the development and promotion of standards and
best practices in integrity and anti-corruption; and receive complaints on breaches of the code
of ethics by public officers.

The Act stipulates the functions and powers of the Commission. One of these is to investigate,
and once the investigation is complete, to recommend any violation of codes or ethics to the

23 Sihanya & Ngumbi (note 243 above) 80-117.

235 Gathii (note 33 above) 209.

236 Ibid 226.

257 Section 6(3) of LIA provides that ‘the provisions of the Public Officers Ethics Act, 2003 shall form part of this
Code’.

258 Act 22 of 2011.

259 Article 252 of the Constitution provides for the general functions and powers of commissions and independent
offices. These include conducting investigations on their own initiative or in response to complaints by members
of the public. Another function entails the power to oversee implementation of and compliance with the provisions
of Chapter Six on leadership and integrity.
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Director of Public Prosecutions (DPP) for prosecution.?® However, the Act fails to provide the
Commission with powers to prosecute matters should the DPP decline without good cause.
This is cited as a weakness in the contribution of the law to the fight against corruption and
was raised in the CIC case with respect of the enactment of the LIA.?%!

Another criticism levelled at the Act is the lack of powers to conduct lifestyle audits, which
Parliament declined to include when enacting the legislation.?%> The place of the Commission
in the anti-corruption strategy is discussed in detail in the next chapter.

3.4.4 Anti-Corruption and Economic Crimes Act

The ACECA was enacted in 2003. As was required by the Constitution of Kenya of 2010, it
needed revision in order to comply with the Constitution. The ACECA 1is the main domestic
law focusing on the prevention, investigation, and punishment of corruption and other
economic crimes in Kenya. Under the Act, corruption is defined through an ostensive approach
in which specific activities such as fraud, embezzlement of public funds, abuse of office,
bribery, breach of trust, bid-rigging, conflict of interest, soliciting benefits, and dishonesty
related to any tax levied under Kenyan law are prohibited. The Act also includes economic
crimes under sections 2 and 45.2%

The ACECA goes a long way towards building the necessary legal framework for prosecuting
corruption and economic crimes. It covers procurement-related corruption by criminalising
bid-rigging, wilful or careless failure to follow procurement requirements in tender contracting,
and tax evasion. This stems from the recognition that procurement is prone to corruption,
accounting as it does for almost 80 per cent of all the corruption cases prosecuted in Kenya.?%*

Under section 3 of the ACECA, special magistrates are designated to hear corruption and
economic crimes cases. Sections 27 and 28 cover the production of documents vital for the
prosecution of corruption. Investigating and prosecuting corruption can be complicated since
the activities are shrouded in secrecy. Section 23 provides for specialised investigations to
enhance the effectiveness of corruption investigations and related economic crimes.

Section 55 of the ACECA focuses on the recovery of unexplained assets. The section mandates
the EACC to commence proceedings in the High Court against a person who has accumulated
what are referred to as ‘unexplained assets’.?®> The reach of this section is broad, as it provides
that records of the proceedings before the High Court are admissible as evidence in subsequent
criminal prosecution for corruption and economic crimes.?*® The significance of recovering
unexplained assets as an anti-corruption strategy was expounded on in a landmark judgment

260 Section 11(1)(d).

261 See the CIC case (note 240 above). The issue of whether the Commission should be granted powers to prosecute
the cases which it investigates is a controversial one. See also AfriCOG (note 143 above) 7.

262 Ibid.

263 Under section 2 of the ACECA, an ‘economic crime’ means ‘an offence under Section 45, or an offence
involving dishonesty under any law provided for the maintenance or protection of the public revenue’.

264 Republic of Kenya (note 213 above) 52.

265 ACECA, section 55(2).

266 ACECA, section (8).
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on forfeiture of assets tainted with corruption.?®’” The Court of Appeal held that the right to
property does not extend to unlawfully acquired property: if the person accused of possessing
such assets fails to provide a satisfactory explanation of how they were acquired, the assets are
forfeited to the state. The Supreme Court confirmed this decision.?*® The import of this case is
that the confiscation of illicitly acquired wealth targets the motivation for corrupt conduct.

There are some limitations to this Act. First, the ostensive approach to defining corruption
means that conduct not expressly prohibited is not considered as corruption, nor is it
prohibited.?®® Secondly, the ACECA does not provide for corporate criminal liability, thus
omitting the activities of the MNCs that are often the main drivers of high-level public sector

corruption.?”°

Finally, though forfeiture is provided under section 55 of the ACECA, tension remains between
upholding privacy rights (constitutionally protected) and protecting the public interest.?’! The
Constitution holds the right to a fair trial sacrosanct under articles 25 and 50.2”> The effort to
address corruption by pursuing persons alleged to possess illicit unexplained assets is often
challenged as infringing the suspect’s constitutional right to a fair trial. The resulting
jurisprudence is mixed. In some cases, the courts resolve the issue in favour of the accused or
petitioner (depending on whether the matter is a civil or criminal proceeding).?’® In other cases,
the court adopts a holistic approach, balancing the collective rights of the community and the
public interest in fighting corruption against individual rights.?’”* Adopting the latter approach
(balancing community interest against individual rights) can help address the corruption
problem and advance the rights of all Kenyans.

267 Ethics and Anti-Corruption Commission (The Legal successor of Kenya Anti-Corruption Commission) v
Stanley Mombo Amuti [2015] eKLR.

268 Stanley Mombo Amuti v Kenya Anti-Corruption Commission [2020] eKLR.

269 D Burbidge The Shadow of Kenyan Democracy Widespread Expectations of Widespread Corruption (2015)
84.

270 GW Mbogo ‘The Role of Anti-Corruption Laws and Institutions in Curbing Illicit Financial Flows from Kenya’
(LLM dissertation, University of the Western Cape 2018) 40. Section 39 of the ACECA dealt with bribery in a
superficial way, as a result of which the section was repealed and the Bribery Act enacted in 2016. The latter Act
focuses on corruption by multinational corporations.

21 See Tom Ojienda & Associates Advocates & 2 others (Petition 30 & 31 of 2019 (Consolidated)) [2022] KESC
59 (KLR), in which it was stated that a warrant is not needed. For a discussion of the question of striking a balance
between constitutionally protected rights and the public interest in fighting corruption, see T Kabau
‘Constitutional Dilemmas in the Recovery of Corruptly Acquired Assets in Kenya: Strengthening Judicial Assault
on Corruption’ (2016) 1 Africa Journal of Comparative Constitutional Law 23, 23-57.

272 Article 25(c) provides that the right to a fair trial may not be limited. Article 50(2) guarantees specific rights
of an accused person. These include (a) the right to be presumed innocent until the contrary is proven; (e) the right
to have the trial begin and conclude without unreasonable delay; and (j) the right to refuse to provide self-
incriminating evidence.

273 In Republic v Judicial Commission of Inquiry into the Goldenberg Affair and 2 others Ex-parte George Saitoti
[2006] eKLR (Saitoti case), the court issued an order prohibiting any prosecution of the applicant in relation to
the Goldenberg scandal, doing so on the basis that the applicant’s constitutional right to a fair trial had been
breached thanks to inordinate delay.

274 In Ethics and Anti-Corruption Commission v Stanley Mombo Amuti [2015] eKLR, the Court of Appeal ruled
that the shift in the burden of proof to the person suspected of corruption was justifiable. The decision was
confirmed by the Supreme Court in 2020.
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3.4.5 Public Procurement and Assets Disposal Act

The PPADA was enacted pursuant to article 227 of the Constitution.?”® Its main purpose is to
provide procedures for efficient public procurement and for asset disposal by public entities as
well as other related services. The provisions of PPADA are normative derivatives from article
227 of the Constitution. The PPADA is central to preventing and combatting corruption, and
is key to curbing procurement-related corruption. The emphasis is on overseeing the public
procurement and disposal of public goods and services. The Act regulates the purchasing
process wherever the government concludes contracts between public entities and the providers
of various goods, works, and services. The Act sets out the required standards and procedures,
which are infused with oversight, transparency, and accountability mechanisms.

Significantly, the Act stipulates the values and principles of the Constitution and relevant
legislation that guide the procurement process. These include the national values and principles
under article 10; the equality and freedom from discrimination provided for under article 227;
the principles of integrity under Chapter Six and the LIA; the principles of public finance under
article 201; the values and principles of public service as provided for under article 232; the
principles governing the procurement profession; international norms; and the maximisation of
value for money.?’¢

The guiding principles on procurement epitomise the constitutional principles that form the
foundation of the anti-corruption strategy. The PPADA attempts to provide comprehensive
anti-corruption legislation to deal with procurement-related corruption, and hence applies to all
state organs and public entities with respect to the whole chain of the procurement process. The
Act includes procurement planning, processing, inventory and asset management, disposal of
assets, and contract management.?’” The meticulously outlined processes indicate a deliberate
attempt to close any loopholes that may enable corruption to infiltrate the procurement
processes.

Furthermore, the Act details the procurement methods for goods, works, and services. While it
emphasises that open tendering is the preferred method,?’® the Act addresses the conditions
under which alternative methods are permissible.?’”” In detailing the processes and procedures
applicable to different procurement methods, the Act stipulates conditions which, when taken
together with the dictates of article 227(1), act as checks and balances to ensure transparency
and accountability in procurement. The safeguards on transparency and accountability infused
in the procurement methods and processes were expounded upon by the Court of Appeal in the
case of Independent Electoral and Boundaries Commission (IEBC) v National Super Alliance
(NASA) Kenya & 6 others (NASA case).?°

275 The Public Procurement and Assets Disposal Act 33 of 2015 replaced the Public Procurement and Disposal
Act 3 0of 2005.

276 Article 3 of the PPADA.

277 Article 4 of the PPADA.

278 Section 92(1) of the PPADA.

279 Sections 92—114A of the PPADA.

280 [2017] eKLR paras 181 and 186.

112



Section 41(1)(h) addresses the circumstances in which a person may be debarred from the
procurement process. The Board may debar a person from participating in procurement or asset
disposal processes if guilty of corruption or fraudulent practices. This is a progressive provision
regulating the behaviour of persons interested in the public procurement processes and adds
another tool to the anti-corruption strategy. However, one shortcoming in this provision is that
it prescribes that the debarment shall not exceed three years.?®! This contrasts with the
debarment provision in the Bribery Act, which is set at 10 years.?®? There is a need to harmonise
these two provisions and streamline the practical regulation of the procurement processes (and,
by extension, the application of the different mechanisms in the anti-corruption strategy).

The public procurement process has come under the spotlight in regard to the contract for the
construction of the Standard Gauge Railway line (SGR). It is alleged that then President Uhuru
Kenyatta bypassed the law and entered into a government-to-government contract with the
Chinese government, one which was later ruled illegal by the High Court.?

3.4.6 Bribery Act

The Bribery Act commenced in 2017 and is the key legislation dealing with bribery.?3* It covers
all bribery-related activities and functions as performed by state officers, public officers,
foreign public officials, private individuals, private and public entities, and partnerships.?®> The
Act covers bribery offences and related matters, which include the giving of a bribe, receiving
of a bribe,?*° and the failure of a private entity to prevent bribery by a person associated with
such entity. Other bribery offences include the failure of a private entity to put in place
procedures for the prevention of bribery and assisting a person or a private entity to give a
bribe.?®” The jurisdictional reach of the Bribery Act is both territorial and extraterritorial: it
applies to the conduct of public and private entities within Kenya as well as to activities
performed outside Kenya.?®® This Act applies to MNCs.

Importantly, section 9 of the Act is progressive: it obligates directors and senior officials of
both public and private entities to put appropriate anti-bribery procedures in place. It focuses
on preventing corruption in both the public and private sectors. The Act provides for the
protection of whistleblowers — that is, persons who witness and report on bribery — from
intimidation and harassment.?® Significantly, the Act focuses on the supply-side of corruption.
It provides that any private entity convicted of any offence under the Act will be barred from

281 Section 41(4) stipulates that debarment shall be ‘for a specified period of time of not less than 3 years’.

282 Section 18(12) stipulates that ‘a person, other than a natural person, convicted of bribery shall be disqualified
from transacting business with the national or county government for a period of ten years after such conviction’.
283 This was the subject of the Okoiti case (note 195 above). Relatedly, the construction of the SGR has led to
allegations of corruption in the purchase of land for building the railway line and stations.

284 Act 47 of 2016 provides for the prevention, investigation, and punishment of bribery and related purposes.

285 Ibid sections 7, 16 and 17.

286 Ibid section 5.

287 bid sections 8—10.

288 Tbid section 15(1) provides that ‘[c]onduct by a citizen of Kenya or by a public entity within the meaning of
sections 11 and 12 which takes place outside Kenya, shall constitute an offence under this Act if the conduct
would constitute an offence under this Act if it took place in Kenya’.

28 Ibid section 21.
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transacting business with national or county government for a period of 10 years.>*° Essentially,
this provision contributes to the anti-corruption strategy envisioned in the Constitution.?”!

Primarily, the Act reaffirms the fact that corruption occurs in both the private and public
sectors, and therefore every person has the duty to prevent and combat corruption. The Act is
yet another tool which addresses the supply-side of corruption and strengthens efforts to stem
corrupt practices. It makes a significant contribution to the comprehensive anti-corruption
strategy envisioned in the Constitution.

3.4.7 Public Appointments (Parliamentary Approval) Act

In the previous constitutional dispensation, the President exercised unregulated powers to
appoint or dismiss senior public servants. As mentioned, the President abused these powers in
that he exerted control over the institutions of governance through appointments and
dismissals.?? Senior public servants in these institutions were accountable to the President and
not to the public in the exercise of their powers. This resulted in an environment where
corruption and impunity thrived. This state of affairs, where the President had significant
control over patronage resources which he dispensed through the appointment and dismissal of
senior public servants, led to corruption, political patronage, favouritism, and tribalism.?** To
check presidential powers of making appointments, there was need for regulation.

The Public Appointments (Parliamentary Approval) Act (Parliamentary Approval Act)
provides for procedures for the parliamentary approval of constitutional and statutory
appointments and for connected purposes.?’* The legislation regulates the vetting and approval
of all presidential nominees by Parliament.?’> The approval process aims to gauge the personal
integrity, competence and suitability of persons nominated by the President for appointment to
specific portfolios in the state offices. The idea is to ensure the candidates who are nominated
for such offices meet statutory requirements and are fully suitable for the office.?”® The process
fleshes out the constitutional requirement that selection be on the basis of personal integrity,
competence, and suitability pursuant to article 73(2)(a) of the Constitution.

The Act obligates the parliamentary committee to inquire into the candidate’s academic
credentials, professional training, experience, personal integrity, and background.?” It spells
out the approval process (including the stipulation that committee hearings must be open and
transparent).?® As a measure for instilling confidence in the process, the Act outlines the issues
to be considered in respect of any nomination. These include the procedure used to arrive at

20 Ibid section 12.

1 Article 227(2)(d).

22 N Cheeseman et al. ‘Kenya’s 2017 Elections: Winner-Takes All Politics as Usual?’ (2019) 13 Journal of
Eastern Africa Studies 2015, 221.

23 See Community Advocacy and Awareness Trust case (note 191 above) para 73.

24 Act 33 of 2011.

25 Okoiti case (note 195 above) para 210. In this case, the High Court specifically named the following state
officials: the Attorney-General, cabinet secretaries, secretary to the cabinet, principal secretaries, ambassadors,
high commissioners, and consular representatives and diplomats.

296 AfriCOG (note 143 above) 9.

297 Note 293 above, section 6(7).

298 Ibid section 6(5).
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the nominee; any constitutional or statutory requirements relating to the office in question; and
the suitability of the nominee for the appointment.?” Significantly, the committee considers
whether the nominee’s abilities, experience and qualities meet the needs of the body to which
the nomination is being made.??° Thus, the Act attaches the vetting not just to the person but
also to the office to which the person is nominated for appointment.

The significance of this legislation to the anti-corruption strategy is that it adds another
mechanism through which Parliament can oversee and check the exercise of presidential
powers and prevent abuse. It also attempts to ensure that persons appointed to leadership
positions in constitutional and statutory bodies are persons of integrity and possess the
necessary skills to serve in those offices for the sake of the public interest.

One example of decisive action was when Parliament rejected the nomination of Dr Ben K
Chumo to the chair of the Salaries and Remuneration Commission. Dr Chumo’s integrity was
questioned because he had a pending case before the magistrates’ court, where he was charged
with engaging in corruption at his former workplace where he had been the managing director
of Kenya Pipeline Company Limited.*”! Parliament proved unable to fulfil its constitutional
and statutory duty when it vetted the appointment of the first chairman of the EACC, Mr Mumo
Matemu. The committee conducted the interviews and presented a report to the National
Assembly rejecting the nomination of Matemu and two others, adding that ‘they lacked the
passion, initiative and the drive to lead the fight against corruption’.>*? The National Assembly
rejected the report, and without ascertaining Matemu’s suitability to lead the anti-corruption
body, approved his candidature and subsequent appointment by the President. The National
Assembly was criticised for the way it handled Matemu’s appointment. The legislature failed
to appreciate the seriousness with which the fight against corruption should be approached.

The work of the EACC was greatly hampered by a lack of leadership. A significant amount of
time was lost as Matemu fought legal challenges regarding his integrity and suitability to hold
office from the High Court to the Supreme Court.*** Eventually, in 2015, he resigned as
chairman. This was prompted by a petition to the National Assembly brought by a Nairobi
lawyer for his removal, citing incompetence and violation of the Constitution.>**

Notably, the High Court has had occasion to articulate the role of the National Assembly in the
vetting of nominees. It stated that the vetting process in the National Assembly ‘acts as a serious
check and balance in the entire recruitment exercise’.’®®> Vetting of presidential nominees
provides a platform for auditing the performance of certain officers, such as cabinet secretaries.

It is important to ensure that persons of integrity occupy positions of leadership.3%

2% Ibid section 7.

300 Thid.

301 Sihanya & Ngumbi (note 243 above) 101.
302 AfriCOG (note 240 above) 18.

303 Tbid 21.

304 KHRC (note 219 above) 30.

305 Okoiti case (note 195 above) para 269.

306 Ibid para 242.
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3.5 Conclusion

The corruption challenge continues to deny Kenyans of all walks of life the fruits of their
labour. This chapter has given a broad overview of the historical background to the
development of public sector corruption in Kenya. It has been noted that the anti-corruption
agenda prior to 2010 was characterised by mere rhetoric without any real effort to stamp out
public sector corruption. It was further noted that frustration with the government’s inability
or unwillingness to address the scourge of corruption decisively was the catalyst for
entrenching anti-corruption provisions in the Constitution. Since the chapter focuses on the
constitutional and legal framework which forms the anti-corruption strategy, the architecture
of the Constitution dealing with corruption and abuse of office were discussed. Thereafter,
selected legal frameworks on corruption derived from the Constitution that deal with corruption
were analysed and evaluated.

The review of the Constitution has shown that numerous constitutional provisions for
preventing and combatting corruption are woven into the Constitution. Starting with the golden
threads of popular sovereignty and the supremacy of the Constitution, these threads are
interwoven in most chapters, forming a tapestry of normative standards and creating a
comprehensive strategy addressing the problem of corruption. The chapter has shown how the
different components of the anti-corruption strategy are carefully stacked together, reinforcing
one another. The components of the sovereignty of the people and constitutional supremacy, it
has emerged, beautifully support the constitutional values and principles contained in article
10. These are the values of good governance, the antithesis to corruption. Constitutional values
and principles are infused throughout the constitutional provisions. They are elucidated in the
preamble, developed in Chapter Six on leadership and integrity, and evident in the principles
articulated in respect of public finance and procurement of goods, works and services and the
public service.

A deeper analysis of constitutional values and principles reveals that good governance is an
aspiration Kenyans share as a means for guiding their way of life. Article 10 invigorates the
desires and aspirations of Kenyans, which transform into normative standards with a binding
effect and guide the relationship between the government and the governed. The article anchors
the rule of law by recognising that public power is constrained power and, therefore, should
not be abused by those to whom this is delegated. This applies to both the national and devolved
governments. Article 10 forms a ‘code of conduct’ for the nation which binds all persons. It
creates obligations for all persons, including state officers, public officers, state organs, juristic
persons, and natural persons, to prevent and combat corruption. In the greater scheme of the
anti-corruption strategy, preventing and combatting corruption is not an end in itself. Rather, it
is meant to advance sustainable development (there to enhance the well-being of all Kenyans).
Among the national values of good governance elaborated upon in article 10(2) are good
governance, integrity, transparency, and accountability. Clearly, the discussion of the
constitutional values contained in article 10 has evidenced the place of norms as the next
foundational level that supports the anti-corruption strategy.
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Consequently, the discussion showed how the idea of integrity, one of the values under article
10, is the very fulcrum of the anti-corruption strategy. Integrity sets the normative and moral
standards to guide those who govern and public servants. This is expounded on in Chapter Six
of the Constitution, which articulates the different components of the integrity and moral
standards expected of leaders and other public servants. It creates responsibilities for public
and state officers, and clothes them with constrained authority, which it terms as a trust. Chapter
Six, particularly article 73, enumerates the way in which the trust is exercised. The trust should
be exercised in a manner that brings honour to the nation, respect to the people, and dignity
and integrity to the office, and must be in line with the purpose and objects of the Constitution.
The trust vests a duty on state and public officers to serve the people rather than to rule over
them.

The significant finding from the discussion on Chapter Six is on the primacy of public interest
and how it is to be safeguarded. To guard against personal interest overriding the public
interest, Chapter Six provides guidelines on how state and public officers are to serve the public
interest. The state and public officers’ behaviour in their public and private lives must be
beyond reproach. This is why they must be persons of integrity, possess the necessary skills
and competence for the offices they are selected or elected into, and their decisions must be
infused with impartiality and objectivity. To further guard against nepotism, favouritism, and
corrupt practices, the officers are expected to be honest in executing their duties. The theme of
public interest elevates norms that are supposed to guide personal life into constitutional
normative standards, providing another layer of scaffolding for the anti-corruption strategy.
These include selflessness, honesty, discipline, and commitment to the service of the people to
who they are accountable. The remainder of Chapter Six is basically an elaboration of the
constitutional normative standards, including financial probity and the prohibition of holding
and operating bank accounts outside Kenya so as to prevent money laundering.

Regarding the theme of guarding the public interest against corruption, it was noted that the
principles governing public finance and public service are elaborated upon to safeguard public
finances and resources for the people of Kenya. Public resources must be used prudently, not
be wasted, and be shared equitably for the welfare of all Kenyans. Accountability,
transparency, participation of the public must be infused into all public financial management
matters. These are the principles that must guide the public service when dealing with public
finance and public resources. To further safeguard public resources against procurement-
related corruption, the Constitution explicitly articulates the principles guiding the procurement
of public goods and services.

The discussion also delved into the place of the doctrine of the separation of powers and of
accountability. It was noted that the purpose of this doctrine is to constrain the leaders (both
political elites and senior public officers) and prevent them from engaging in corrupt practices
with impunity. This forms yet another measure in the anti-corruption strategy. Furthermore,
the emerging jurisprudence indicates an engaged public who have taken it upon themselves to
defend the Constitution and, by extension, advance the anti-corruption agenda in the
Constitution, a latitude availed to the public by the expanded doctrine of locus standi. This, it
is noted, adds to the building blocks available to the anti-corruption strategy.
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In sum, the key findings discussed above coalesce and interlock to reinforce a comprehensive
anti-corruption strategy as envisioned by the Constitution. Specific legislation was enacted to
give effect to the anti-corruption provisions of the Constitution. These include the LIA, POEA,
EACCA, ACECA, PPADA, Bribery Act, and the Parliamentary Approval Act. The discussion
of these statutes revealed the need to amend and repeal some of these statutes, as some have
been rendered ineffective by the Constitution. The following chapter analyses the institutions
and offices responsible for implementing the anti-corruption strategy created by the
constitutional and legal framework discussed in this chapter.
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CHAPTER 4: INSTITUTIONAL FRAMEWORK FOR IMPLEMENTING AND
ENFORCING THE ANTI-CORRUPTION STRATEGY

4.1 Introduction

The previous chapter examined the constitutional and legislative framework that provides the
strategy for addressing corruption in Kenya. However, the strategy stands no chance of
achieving Kenyans’ aspirations to live in a corruption-free country unless it is implemented by
robust institutions in a consistent, sustainable, and coordinated manner. Good laws do not
implement themselves: they require committed individuals and institutions to bring them to
life.

Kenya’s centralised system of governance, exemplified in its ‘imperial’ presidency, is widely
seen as one of the main reasons for the country’s endemic corruption. In this system, the
executive was able to emasculate all the other organs of the state, neutering any idea of the
separation of powers. As proved the case with many other African countries, the institutions
meant to check the executive’s powers proved too weak to carry out their mandate. The
Constitution of Kenya of 2010' sought to reconfigure the institutions of governance and
redefine the relationships between them in general and how they served the interests of the
people of Kenya. The restructuring of the institutions sought to ensure good governance, which
creates a conducive environment for development and, by extension, prevents anarchy and
arbitrariness in the exercise of governmental power.

The Constitution entrenches several institutions and mandates them to carry out functions
meant to combat and prevent corruption. It also attempts to safeguard these institutions from
capture by the executive, legislature or other interests. This chapter examines the institutional
arrangements in the state’s governance processes that are guaranteed by the Constitution and
the law. It also examines their role in the anti-corruption strategy. It is to be noted that an
effective anti-corruption strategy includes measures to prevent corruption and sanction corrupt
acts as and when they occur. The discussion turns to these institutions.

4.2 The restructured executive post-2010 and anti-corruption
4.2.1 The presidency and the cabinet

The blame for the systemic corruption which characterised the Kenyan state and government
prior to 2010 has been widely attributed to Kenya’s centralised system of government and the
powerful executive at its head. At the helm of the executive was an ‘imperial presidency’, one
which was allowed unchecked powers and significant patronage resources, all of which the
incumbent could use without any oversight or mechanisms of accountability.> This made the

! Constitution of the Republic of Kenya, 2010.
2N Cheesman, et al. ‘Kenya’s 2017 Elections: Winner-Takes-All Politics as Usual?’ (2019) 13 Journal of Eastern
African Studies 215, 221.
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executive the most dangerous branch of government. It exerted almost absolute control over
the legislature and judiciary, resulting in government impunity and abuse of power.’

The 2010 Constitution attempts to address this power imbalance by entrenching the separation
of powers between two levels of government.* It disperses the enormous powers concentrated
in the executive by vertically dividing the powers between the national government and 47
county governments.’ The vertical separation of powers enhances constraint on governmental
powers by limiting and reducing the powers previously held by the executive and ensuring that
county levels of government act as checks on the national government.® At the same time, it
also ensures a horizontal separation of powers because both governments operate under the
separation-of-powers principle. Within this system of governance, each government constrains
itself.” Moreover, county governments are structured in ways that impose checks and balances
on the exercise of power. Each county government has its own executive, headed by a governor,
and the equivalent of the national legislature, known as the county assembly.® Restructuring
the government into two levels, therefore, tames the executive in its exercise of powers and
entrenches accountability.

As in any democracy, the executive powers of the state are vested by the Constitution in the
executive branch of government.’ The process of governing involves the making and
implementation of laws and policies. The executive is also responsible for law enforcement;
internal and external security; managing state revenues; and foreign relations, among other
tasks. This means that the executive is the most powerful organ of the state.!”

The executive thus plays a lead role in governance, especially when it comes to developing and
implementing policies to deal with corruption and related forms of opportunism.!" The
executive bears constitutional responsibility for law enforcement. It must ensure that the rule
of law 1s upheld by all, including those serving in government. This bestows on the executive
the duty of preventing corruption by ensuring that public servants and politicians do not engage
in corrupt activities.!?

3 JM Mbaku ‘Corruption and Democratic Institutions in Africa’ (2018) 27 Transnational Law & Contemporary
Problems 311, 352. Some of the violations include massive abuses of fundamental human rights and pervasive
corruption. See further KG Adar & IM Munyae ‘Human Rights Abuse in Kenya Under Daniel Arap Moi, 1978—
2001” (2001) 5 African Studies Quarterly 1,2 and 13 and E Kibet & C Fombad ‘Transformative constitutionalism
and the adjudication of constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal 340, 342—
344.

4 See article 6 and the First Schedule of the Constitution.

5 JM Kivuva ‘Restructuring the Kenyan State’ (2011) Constitution Working Paper Series 1/2011, 17
<https://constitutionnet.org/sites/default/files/restructuring_the kenyan state -wpl.pdf> accessed on 7 July
2024. See CM Fombad ‘Taming Executive Authoritarianism in Africa: Some Reflections on Current Trends in
Horizontal and Vertical Accountability’ (2020) 12 Hague Journal on the Rule of Law 63, 81 and 84.

¢ Cheesman (note 2 above) 221.

7 Mbaku (note 3 above) 352.

8 Article 176 of the Constitution.

% Article 130 of the Constitution.

10 Constitution of Kenya Review Commission The Final Report of the Constitution of Kenya Review Commission
(2005) 191.

' Mbaku (note 3 above) 356.

12 Tbid.
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The 2010 Constitution restructured the national executive and created a presidential system of
government in which the President’s powers are limited and constrained by the Constitution.'?
Article 129 of the Constitution provides that executive authority derives from the people of
Kenya and shall be exercised in accordance with the Constitution. The executive is composed
of elected and appointed officers. The elected state officers are the President and the Deputy
President. The President then appoints members of the cabinet in accordance with article 152
of the Constitution. The President may serve a maximum of two terms of office of five years.!*
Term limits on the presidency act as a safeguard against abuse of power. They enhance
accountability to the electorate, as the President requires the electorate to renew his or her
mandate in a re-election after a first term of office.'

Article 129 underscores the primacy of the public interest. It provides that presidential authority
shall be exercised in a manner compatible with the principle of service to the people of Kenya
and for their well-being.! The President’s responsibilities include the protection of the
Constitution; safeguarding the sovereignty of the state; ensuring the protection of human rights
and fundamental rights; promoting and enhancing the unity of the people and communities of
Kenya; and promoting the unity of the nation.!” The constitutional requirement that the
president be elected affirms the people's sovereignty. Elections provide citizens with a
mechanism to choose those who will govern them.!'® The Constitution proceeds on the implicit
assumption that regular, free, and fair elections add a layer that enhances citizens’ ability to
check the exercise of government power, enforce accountability, and minimise corrupt
behaviour."

The Constitution requires the President to play a central role in the fight against corruption by
providing the political will necessary to steer the country’s governance and anti-corruption
agenda.’’ This includes developing and implementing policies to deal with corruption. In
performing his duties and responsibilities, the President appoints cabinet members subject to
the legislature’s approval. In an attempted improvement of the governance system, there can
only be 22 appointees since, prior to the 2010 constitutional dispensation, the cabinet was too
bloated, with duplication, conspicuous waste of resources, and high levels of corruption. The
Constitution separates the executive from the legislature by ensuring that cabinet members do
not have positions in the legislature. This helps to preserve the legislature’s oversight role from

13'Y Ghai ‘Executive Government and the Presidency’ in YP Ghai, E Kinama & JC Ghai (eds) Ten Years On:
Assessing the Achievements of Constitution of Kenya of 2010 (2021) 53, 54.

14 Article 142(2) of the Constitution.

1S Okiya Omtatah Okoiti & another v Public Service Commission & 73 others; Law Society of Kenya & another
(Interested parties) [2021] eKLR para 242 (Okiya case). The High Court stated that the election of the President
for a second term represented a vetting by the public.

16 Article 129(2) of the Constitution.

17 Ghai (note 13 above) 55.

'8 Fombad (note 5 above) 79.

19 Mbaku (note 3 above) 312 and 347. Mbaku posits that the desire for re-election constrains the greed of
politicians, restraining them from engaging in conduct that might jeopardise their ability to garner enough votes
to secure re-election.

20 Republic of Kenya Task Force on the Review of the Legal. Policy and Institutional Framework for fighting
corruption in Kenya (2015) 17.
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encroachment by the executive.?! It enhances checks and balances in the executive exercise of
authority. The Constitution also abolished the position of the assistant minister.??

To ensure that the President does not abuse his powers through patronage, the appointment of
members of the cabinet is subjected to vetting by the legislature. This adds another layer of
accountability by providing a check on the exercise of presidential authority. In carrying out
their duties, all the members of the executive are bound by the national principles and values
espoused in article 10 and Chapter Six of the Constitution.?> Chapter Six emphasises the
individual accountability of members of the cabinet. The Constitution also grants members of
the National Assembly authority to demand the dismissal of non-performing cabinet
secretaries.’*

Principal secretaries (formally known as permanent secretaries) are part of the team appointed
by the President. They are not designated as part of the executive by the Constitution;
nonetheless, they are essential to its work. The Constitution requires that their appointment is
based on recommendations by the PSC, enhancing transparency and promoting checks and
balances between different organs of the state.”> The Constitution removes the powers of
controlling senior government officers from the President, vesting them instead in the PSC as
a measure to ensure a balanced governance system.?® The idea of limiting the powers of the
President in the appointment process is to guard against any capture by the President of
government departments. It minimises the risk of the President’s creating a conducive
environment for public corruption.

The rationale for these changes is that prior to 2010, the President had enormous power over
appointments, one he exercised without restraint.”” Appointments and dismissals were at the
discretion of the President, and this was subject to abuse. The President used senior positions
as rewards for his supporters and friends.?® This perpetuated corruption in the form of
favouritism and nepotistic practices, which affected the way resources and opportunities were
distributed. The Constitution constrains the exercise of this power through a system of checks
and balances. Nominations, appointments and dismissals are now subject to constitutional and

2l Kivuva (note 5 above) 12. See also JM Kangu Constitutional Law of Kenya on Devolution (2015) 151.

22 Ibid. See also Matindi & 3 others v The National Assembly of Kenya & 4 others; Controller of Budget & 50
others (Interested Parties) (Petition EO80’E084 & E150 of 2023 (Consolidated)) [2023] KEHC19534 (KLR).
(Matindi case).

23 Article 10(2) provides for national principles and values of governance. These include patriotism; national unity;
sharing and devolution of power; the rule of law; democracy and participation of the people; human dignity; social
justice; inclusiveness; equality; human rights; non-discrimination and protection of the marginalised; good
governance; integrity; transparency; accountability; and sustainable development. The national principles and
values bind all persons, and their application shapes the law, policy, and public administration.

24 Article 152(6) of the Constitution.

25 The PSC is one of the commissions established under article 248 of the Constitution. As an independent
commission, it shares the powers that were reserved for the President in the pre-2010 constitutional order — such
a dispersal of powers to the PSC enhances oversight and prevents corruption in recruitment. Indeed, recruiting
members of the public service and interviewing senior public servants are among the functions of the PSC.

26 Article 234(2) of the Constitution.

27 L Franceschi & PLO Lumumba The Constitution of Kenya: A Commentary 2 ed (2019) 461.

28 Ibid 655. See also Community Advocacy and Awareness Trust v Attorney-General [2012] eKLR para 73.
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legal edicts.?” While the Constitution gives the responsibility to the President to nominate,
appoint, and, in some cases, dismiss certain officers, the process as a whole is subject to
approval by the National Assembly.’ The officers include cabinet secretaries, principal
secretaries, the secretary to the cabinet, the Attorney-General, and officers holding diplomatic
offices.’!

However, currently, the executive appears to have a grip over the appointment of senior public
officers, not only in the executive but also in parastatals.?? This represents a major obstacle to
efforts to address corruption. As part of the executive, the President has come under the
spotlight for establishing positions in public service (such as that of the CAS).** The President’s
power to establish offices is provided for under article 132(4)(a). One of the reasons why the
Constitution regulates the appointment of office-holders in the executive branch of government
is to guard against the abuse of power by the President, who may use patronage for
appointments.>* Many of these appointments do not serve the public interest; instead, they
appear to be self-serving, and the courts have not hesitated to declare them unconstitutional.*>
The need to safeguard public finances from being wasted in payment of salaries to officers who
do not serve the interest of Kenyans is also emphasised.*® Through judicial review, the courts
have reviewed the exercise of authority by the executive in this respect and have provided
oversight of the executive in the appointment processes, which is crucial to the institution’s
responsibility in addressing public sector corruption.

How the executive appoints the officers who bear the largest responsibilities for executing laws
and policies has an important bearing on corruption in the public service. The Constitution
provides layers of protection in the appointment process to ensure that the national executive
does not abuse its powers of appointment: anyone nominated by the President has to be vetted
by the National Assembly; if the President wishes to establish a new position in the public
service, this can only be done in accordance with the recommendation of the PSC.?” In such
ways, the Constitution seeks to safeguard the operational independence of office-holders, so
necessary in the fight against corruption. The efficiency of the officers appointed in these

2 Article 132(2) lists these offices, which include cabinet secretaries, the secretary to the cabinet, the Attorney-
General, principal secretaries, and diplomatic and consular representatives. The article also mentions other state
officers which are required under the Constitution. Among them are the heads of all constitutional commissions
and independent offices; further offices are those of the Chief Justice and Deputy Chief Justice.

30 Ibid.

31 Ibid.

32 Katiba Institute & another v Attorney-General & another [2020] eKLR. In this case, the petitioners moved to
the High Court challenging the selection and appointment by the President and members of his cabinet of persons
to positions as chairpersons and members of boards of various state corporations and parastatals. The court ruled
in favour of the petitioners that the appointments were not made in accordance with the values and principles set
out in articles 10 and 232 of the Constitution.

33 Matindi case (note 22 above).

3% Okiya case (note 15 above) para 101. The second petitioner contended that the perons appointed by the President
to fill the positions of chief administrative secretaries were loyalists with political inclinations who had supported
the Jubilee Party in the preceding general elections of 2017. The petitioner contended that such appointments cast
doubt on whether the appointment of the secretaries was in keeping with the spirit of the Constitution and the law.
35 Ibid.

36 Ibid paras 152-154.

37 Article 137(4)(a).
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offices determines the implementation of the constitutional imperatives that deal with
corruption.

Significantly, the President is expected to apply the political will necessary to implement laws
and policies on corruption. As stated above, all public officials, from the President to the lowest
officer, are required to maintain certain standards of integrity. The attitude of the public officers
towards adhering to the integrity standards depends largely on the tone set at the top, by the
President.*® The President must lead by example. This has proven to be a challenge and has
affected the way corruption is addressed. Indeed, allegations of corruption have been levelled
against the office of the President.”® The President’s response has been to attack the very
institutions mandated to investigate such allegations. Such acts serve to entrench impunity, as
the other officials observe the action of the leader and are likely to follow suit.

In addition, there have been instances where the President, members of the cabinet and other
senior government officials have ignored the judgments of the court. This affects the
implementation of the anti-corruption strategy and is an affront to the integrity of the executive
as an institution. Arguably, the Constitution should be amended to include a provision such as
that in section 164(3) of the Constitution of Zimbabwe Amendment Act 20 0of 2013.*’ The other
office directly forming part of the executive is the office of the Attorney-General. It is to this
office that the discussion now turns.

4.2.2 The Attorney-General

In the Independent Constitution, the Attorney-General was a member of the executive branch.
He or she was the state’s chief prosecutor, a legislator, and a legal officer.*! As a result of the
conflicts arising from the performance of these different roles, the office could not be said to
have been properly independent. With respect to corruption matters, the Attorney-General was
blamed for failing to prosecute senior government officers and members of the political elite.*?

Under the post-2010 Constitution, the President appoints the Attorney-General, subject to the
approval of the National Assembly.** The Attorney-General is the principal legal advisor to the
national government and represents it (save in criminal cases) in legal proceedings. In addition,
the Attorney-General’s responsibilities are, inter alia, ‘to promote, protect and uphold the rule

38 ] Hatchard Combating Corruption: Legal Approaches to Supporting Good Governance and Integrity in Africa
(2014) 34.

3 One such instance related to the Eurobond saga. The former President, Uhuru Kenyatta, blocked the Auditor-
General from investigating the case, after which there was an alleged attempt to remove the Auditor-General from
his office, efforts which were stopped by the High Court. See Kenya Human Rights Commission Exposing the
Governance Conundrum in Kenya: Deep State, Mega-Corruption and Stalled Electoral Reforms (2018) 76.
Kenyatta openly chided the Auditor-General when the latter said he intended to travel to the USA to pursue the
matter of the Eurobond with the Federal Reserve Bank of New York. This was one occasion where the executive
withheld its goodwill towards efforts to address corruption.

40 This section reads: ‘An order or decision of a court binds the State and all persons and governmental institutions
and agencies to which it applies, and must be obeyed by them.’

4! Franceschi & Lumumba (note 27 above) 500.

42 Ibid.

43 Article 156.
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of law and defend the public interest’.** When an executive has the power to dismiss the

Attorney-General, the latter’s independence is clearly compromised, especially when he or she
is defending the public against the executive. The Attorney-General does not enjoy security of
tenure, and the Constitution does not provide for his or her removal. This can be explained by
the fact that the office falls under the executive branch, and the Attorney-General is a member
of the cabinet.

The Attorney-General is also a member of the Judicial Service Commission (JSC).*> This
important body is responsible for ensuring the smooth administration of the judiciary (a co-
equal arm of government alongside the executive and legislature). The centrality of the JSC in
the recruitment, promotion, and disciplining of judges and other judicial officers is a
constitutional imperative as it ensures the promotion and protection of the independence of the
judiciary.

The role played by the Attorney-General as a member of the executive and the JSC raises the
possibility of conflict of interest — an untenable situation for the efforts to prevent corruption
and promote integrity in the overall anti-corruption landscape. The potential for conflict of
interest emerged in a case where the President’s failure to appoint certain judges was
challenged.*® The conduct of the Attorney-General was called into question. The High Court
observed that when the Attorney-General expressed a contrary view to that of the JSC, despite
having participated in interviews conducted by the JSC (where 41 nominees were
recommended to the President for appointment as judges),

[he] acted in conflict of interest, and in the process violated the provisions of
the Leadership and Integrity Act ... brought the offices of the 2™ and 3™
respondents and the 1% interested party into disrepute, and, to that extent, his
conduct fell short of the national values ...4’

The question of the Attorney-General’s involvement in international cooperation raises further
challenges. In corruption-related matters, this can be manipulated by an administration steeped
in perpetuating corruption, a move which undermines the efficacy of any anti-corruption
strategy.

The above are some of the reasons why the office of the Attorney-General presents a weak link
in the execution of the anti-corruption strategy. The efficacy of the Attorney-General in
fighting corruption is undermined by lack of autonomy, which exposes him or her to undue
influence from the executive. The fact that the security of tenure of the Attorney-General is not
guaranteed stands in stark contrast to the case of the DPP.

4 Article 156(6).

4 Article 171(2)(e).

46 Katiba Institute v President of the Republic of Kenya & 2 others; Judicial Service Commission & 3 others
(Interested Parties) [2021] eKLR para 108.

47 Ibid para 116.
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4.2.3 The Office of the Director of Public Prosecution

The Constitution created the office of the DPP, a body with a direct mandate to combat
corruption.®® This is an independent office that does not fall under the executive. It is central
to the effective enforcement of the anti-corruption strategy and is placed in Chapter Nine of
the Constitution, which deals with the executive arm of the national government. A key part of
the DPP’s responsibility is to institute criminal prosecutions on corruption-related matters. The
Constitution decrees that the DPP’s powers must be exercised ‘with regard to the public
interest, the interest of the administration of justice, and the need to avoid abuse of the legal

process’.

The Constitution secures the appointment and dismissal of the director of this critical office.
The independence of the office is constitutionally guaranteed, and the office-holder enjoys
security of tenure for a single non-renewable term of eight years.’® The President appoints the
DPP with parliamentary approval.>! The qualifications of the office-holder are also stipulated
and are similar to those of a High Court judge.*? The Constitution stipulates that the DPP shall
not be directed by anyone else in carrying out his or her duties.’® In these ways, the

independence of the DPP is safeguarded.

Kenya’s National Prosecution Policy stipulates two factors for guiding the DPP in determining
whether to prosecute a case.>* The first is that there is admissible and sufficient evidence; the
second (also fundamental), that public interest requires a prosecution where the evidence
discloses a criminal act. Essentially, the DPP must apply the evidential and public interest tests
to determine whether to prosecute. In addition, the Constitution empowers the DPP to order
the Inspector General of the National Police Service to investigate any criminal conduct: any
such directive must be obeyed.>

Despite the elaborate provisions in place for the DPP’s independence, there are doubts
concerning the office’s operational efficiency, and whether it is able to fulfil its Constitutional
mandate according to the law. The DPP came under the spotlight in 2022 after the August
general elections.’® Former Deputy President, William S Ruto, assumed office in September

48 Article 157.

4 Article 157(11).

50 Article 157(5).

U Article 157(2).

52 Article 157(3).

53 Article 157(10).

3 ODPP Guidelines on the Decision to Charge (2019).

3 Article 157(4). See also Geoffiey K. Sang v Director of Public Prosecutions & 4 others [2020] eKLR. The
denial of prosecutorial powers to the EACC has continued to hamper the prosecution of corruption cases. This is
more pronounced in prosecutions that appear to be politically motivated. For instance, in some cases the DPP
seems to have been used by the executive to advance its political interests, which does not auger well for the fight
against corruption. See Philomena Mbete Mwilu v Director of Public Prosecutions & 3 Others; Stanley Muluvi
Kiima (Interested Party); International Commission of Jurists Kenya Chapter (Amicus Curiae) [2019] eKLR.

(Mwilu case).
% M Kamencu & C Josse-Durand ‘Kenya’s 2022 Election. Ruto’s Win and Intra-Elite Struggles’ 2023 French
Institute of International Relations Research Paper, 25

<https://www.ifri.org/sites/default/files/migrated files/documents/atoms/files/ifri kamencu jossedurand kenya
2022 election_dec2023.pdf> accessed on 10 November 2024.
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2022 as Kenya’s fifth President. The new government embarked on reorganising its
administration.>” The new cabinet secretaries, the senior officers heading the police, the new
Attorney-General, and other state officers all needed to be vetted.

Unfortunately, the independence of the office of the DPP seems to have been compromised
from the start. Indeed, in the period preceding the vetting, the office yielded to pressure from
the political elite to withdraw criminal matters from the courts where these individuals who
were politically aligned with the new administration were implicated. The withdrawals took
place before the official vetting of candidates for appointment to state and public offices.*® The
widespread suspicion was that the withdrawal of these cases was intended to clear the hurdles
presented by the constitutional imperatives of Chapter Six for aspirants of any state or public
office.”’

The DPP plays a fundamental role in the criminal justice system. Any withdrawal of criminal
and corruption-related matters before the courts raises some serious issues. First, the
withdrawal of cases against suspects belonging to the new government obviously compromises
the independence of the DPP. Either the Director was responding to pressure from forces in the
previous administration, or came under pressure from the new governing regime. Secondly, it
raises questions about the competence of the office-holder and the effect such questions have
on other officers working under him.%°

Whatever the reasons, the result is a serious erosion of public confidence in the person of the
DPP, the office of the DPP, and the criminal justice system. Under the requirements of Chapter
Six of the Constitution, if the DPP feels he is under political pressure in the execution of his
mandate, he has the option of resigning from his position. Taking oath of office means abiding
by the dictates of the office as per the Constitution and the law. Selective withdrawals of cases
have serious repercussions for the country’s governance and, by extension, the fight against
corruption.®! The efficacy of the DPP as an essential cog in the anti-corruption system has not

57 Ibid. 24. The authors point out how the Kenya Kwanza regime, led by Ruto, made policy and administrative
changes to consolidate its power. The administration is organised on the basis of loyalty and patronage.

8 N Gitonga ‘Eyebrows raised as Haji ends high-profile cases’ People Daily News (5 December 2022)
<https://www.pd.co.ke/news/eyebrows-raised-as-haji-ends-high-profile-cases-161250/> accessed on 15 May
2023. Between September and December 2022, several corruption cases implicating high-profile individuals
associated with President William Ruto were withdrawn from the courts. Among them were cases against Deputy
President Rigathi Gachagua (impeached in October 2024), Agricultural Cabinet Secretary Mithika Linturi, and
the Cabinet Secretary in the Public Service and Gender, Aisha Jumwa. Others were former Kenya Power boss
Ben Chumo, and Joseph Karanja, the husband of Nakuru Senator Tabitha Karanja.

% Kamencu & Josse-Durand (note 56 above) 25. The authors argue that various senior appointments appear to
have sacrificed the rule of law for the sake of political expediency.

0 Gitonga (note 58 above). The magistrate raised concern about the application to withdraw the KES 7.3 billion
corruption case against the then Deputy President Rigathi Gachagua (impeached in 2024), stating: ‘Investigators
and prosecution have played a blame game in this matter. I have heard them and what they are simply saying in
different tones and words, they were instructed to proceed and operate within what (evidence) was at hand.” The
magistrate also suggested the need for a personal prosecution and liability policy to protect junior officers working
within the investigation and prosecution sector from acting on illegal orders from their superiors.

81 KHRC ‘Controversial collapse of Arror and Kimwarer case points to ODPP’s capture and incompetence’ Kenya
Human Rights Commission & Transparency International-Kenya Press Release (20 December 2023)
<https://khrc.or.ke/press-release/controversial-collapse-of-arror-and-kimwarer-case-points-to-odpps-capture-
and-incompetence/> accessed on 10 November 2024. This was a joint press release issued by the KHRC and
Transparency International in December 2023, and followed the acquittal of former Treasury Cabinet Secretary
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been encouraging. The failure of the DPP to secure convictions of high-profile accused persons
is a great hindrance to curbing corruption.®> When prominent figures are let free after being
charged in court, this has a ripple effect on public confidence in the criminal justice system,
which discourages potential whistleblowers from coming forward. Investigations are hampered
by lack of information, and judicial outcomes are affected. Arguably, the lack of high-profile
convictions points to an absence of a genuine political will to fight corruption.®

It may be that Kenya should consider removing the prosecution of serious economic crimes
and grand corruption cases from the DPP and redesignating it to a special unit in the EACC.%
Additionally, private prosecution is an option that could be explored where state organs
mandated with prosecution are unable or unwilling to prosecute high-profile cases.’® Another
body with a direct mandate to fight corruption is the NPS, which is discussed below.

4.2.4 The National Police Service

The NPS is one of the state entities restructured under the Constitution post-2010. It is a body
with a direct mandate for law enforcement and the maintenance of law and order in the country.
The objectives and functions of the NPS, as per article 244, are to prevent corruption and
promote and practice transparency and accountability. The functions of the NPS also include
the investigation of crimes. Crucially, article 245(4) provides that

[t]he Cabinet secretary responsible for police services may lawfully give a
direction to the Inspector-General with respect to any matter of policy for the
National Police Service, but no person may give a direction to the Inspector-
General with respect to —

a) The investigation of any particular offence or offences;
b) The enforcement of the law against any particular person or persons.

Furthermore, the Directorate of Criminal Investigations, headed by the Director of Criminal
Investigation (DCI), established under section 28 of the National Police Service Act 11A of
2011, is tasked with the duty of collecting and providing criminal intelligence; undertaking
investigations on serious crimes, including economic crimes; and detecting and preventing
crime.® From a corruption-fighting perspective, this places the NPS and DCI at the centre of
the anti-corruption strategy. To buttress the functions of the NPS in the investigation of
corruption, the court has stated that the police have a duty to investigate economic crimes,

Henry Rotich and eight others on charges related to fraud that had cost the country about KES 63 million in funds
earmarked for the construction of two major dams in Arror and Kimwarer in Kenya. The two organisations
referred to what they described as ‘carefully choreographed prosecution-led acquittals’.

2YM Daud ‘A Review of effectiveness of Anti-Corruption Strategies and Institutions in Kenya’ (2024) 4 Afiican
Journal of Commercial Studies 303, 310-311.

% Ibid 311.

% In Sierra Leone, the prosecution of corruption cases falls outside the mandate of the Attorney-General, who
prosecutes other criminal cases. See Constitution of the Republic of Sierra Leone, 1996 (with Amendments
through 2008) section 64(3).

% M Mungai ‘Testing Alternatives: Private Prosecutions as a Useful Anti-Corruption Tool in Kenya’ (2019) 4
Kabarak Journal of Law and Ethics 91, 112.

% Section 35 of the National Police Service Act.
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which include corruption, and forward their findings to the DPP to act on the information.®’ In
essence, the police are street-level bureaucrats whose services include fighting corruption.®® In
practice, though, this has been far from the case: the police service is regarded as one of the
most corrupt institutions in Kenya.®® Police corruption represents a systemic failure of
governance.”” When the police service is infested with corrupt individuals and syndicates, it
cannot win the confidence of the people it is supposed to serve. This directly affects Kenya’s
ability to address corruption and represents a weakness in Kenyan governance.

The key to addressing corruption in the police service is for the executive to take a firm stance
against it. While the Constitution obligates the President to provide the political will necessary
to address corruption, this has not happened.”! Even a police recruitment exercise in 2014,
involving some 10,000 police recruits, was annulled by the High Court due to serious
allegations of corruption.”” Showing a total disregard for this court order, the President, in
2015, directed that the recruited candidates report for training; only after a public outcry was
this directive withdrawn. The then President’s action indicated a disregard for the rule of law
and visibly undermined the anti-corruption agenda.

By and large, the Constitution has put measures in place to strengthen the executive arm’s
ability to prevent and combat corruption. The President must report to the nation every year on
all measures taken and the progress achieved in realising the national values under article 10.”
The constitutional values of good governance, integrity, transparency, and accountability all
entail a national obligation to deal firmly with corruption. The Court of Appeal has emphasised
that the Constitution has assigned the lead role in fighting corruption to the President.”* The
execution of this function requires operating within the dictates of the Constitution and the law.
This has been the main challenge for the executive branch of the government. Under Uhuru
Kenyatta, for instance, the presidency appeared on several occasions to have influenced other
constitutional bodies, among them the EACC and DPP, in undertaking their constitutional

7 Daniel Ogwaka Manduku v Director of Public Prosecutions & 2 others [2019] eKLR.

% T Ngulia ‘How Police can redeem tainted image’ Daily Nation (4 July 2020) <https://nation.africa/kenya/blogs-
opinion/opinion/how-police-can-redeem-tainted-image-1081950> accessed on 17 May 2023.

% For a detailed discussion of police corruption in Kenya, see KR Hope ‘Police Corruption and the Security
Challenge in Kenya’ (2018) 11 African Security 84, 84—108.

70 Ibid 84.

" Micheal Sistu Mwaura Kamau & 12 others v Ethics and Anti-Corruption Commission & 4 others [2016] eKLR.
(Mwaura case).

72 Ibid. See also Independent Policing Oversight Authority & another v Attorney-General & 660 others [2014]
eKLR. The judge stated that ‘it is a matter of public knowledge that the Police Service in Kenya has been dogged
over the years with allegations of massive corruption’ [para 119]. The Appeal Court confirmed the orders issued
by the High Court in the case of Attorney-General & 2 others v Independent Policing Oversight Authority &
another [2015] eKLR.

73 Article 132(1)(c) of the Constitution.

4 The Court of Appeal in Michael Sistu Mwaura Kamau v Ethics & Anti-Corruption Commission & 4 others
[2017] eKLR stated that ‘while it is the responsibility of all Kenyans, led by the President, to combat the nefarious,
corrupt practices that threaten our national fabric, the golden thread of the rule of law, human rights and
constitutionalism that runs through the Constitution demands that the battle against corruption must be waged
within the law’.
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mandate in fighting corruption.”” The disregard of court orders is a further indicator of the
executive’s failure to provide the leadership necessary to prevent and combat corruption.

4.3 The role of Parliament in the anti-corruption strategy

The hallowed doctrine of the separation of powers places legislatures at the centre of any
constitutional scheme for addressing corruption.”® In functioning democracies, the legislature
is the main arena for ensuring electoral accountability.”” Traditional democratic thought has it
that when exercising their democratic rights, well-informed constituents are able to identify
and remove corrupt representatives.’® Similarly, it is held that the electorate will choose
candidates with integrity to represent them in Parliament. In line with this, by operating within
their constitutional mandate, legislatures can combat corruption by using the authority given to
them to enact robust legislation, prescribing judicially enforceable penalties for corrupt
conduct.” The ideal underpinning the above expectation is that legislatures are the people’s
representatives and should serve the public interest.

The Kenyan legislature is similar to others in African anglophone countries. The Constitution
structures and designs the three arms of government and their relations with one another. The
aim is to enhance their individual functional capacities and strengthen their constitutional
mandates.®® The 2010 Constitution restructured the legislature, delinking it from the executive,
and redefined its mandate. The national legislature is one of the institutions that exercises the
authority conferred to it by the people of Kenya (under article 1 of the Constitution). The
Constitution establishes a legislature, referred to as Parliament, which consists of two houses:
the National Assembly, with its broad governance functions, and the Senate, the functions of
which are confined mainly to matters concerning the counties.®! Though the two houses have
distinct functions at different levels of government, they play complementary roles, ensuring
checks and balances on the executive, and acting as checks on one another.®? It must be noted
in carrying out its functions, Parliament operates through a committee system.®* In the context
of addressing corruption, two parliamentary committees are crucial. These are the Public

7> The Mwaura case is a good example.

76 A Sajo ¢ Anti-Corruption Provisions in the Afgan Constitution?’
<https://www.ariaye.org/archive/ketab/cooperation/english/E19AMemoAntiCorruptionProvisionsSajo.pdf>
accessed on 15 May 2023.

7S Choudhry et al. Combating Corruption: Constitutional Frameworks for Middle East and North Africa (2014)
41.

78 Ibid.

7 Ibid.

80 Kivuva (note 5 above) 12.

81 Article 93 of the Constitution.

82 Franceschi & Lumumba (note 27 above) 386.

8 Article 124 of the Constitution. Parliament, though its standing orders, established 20 departmental committees
with varying mandates depending on the business of the legislature.
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Accounts Committee (PAC)3* and the Departmental Committee on Justice and Legal Affairs
(JLAC).%

The Constitution mandates Parliament to make laws, and emphasises that its legislative
authority emanates from the people.® Through the electoral process, the people delegate part
of their power to elected representatives. In the exercise of legislative authority, the legislature
is bound by the Constitution. The law-making power vested in the legislature is the basis upon
which Parliament enacts legislation to address corruption. The public interest must form the
basis for legislation addressing corruption.’’” The courts will intervene and declare as
unconstitutional any law enacted outside the bounds of the Constitution.®®

Arguably, the quality of some legislation passed by Parliament could be improved. For
example, the Constitution explicitly requires that Parliament enact legislation establishing
procedures and mechanisms to implement Chapter Six,% but the legislation passed has been
criticised for failing to give the EACC enough powers and mechanisms to fulfil its mandate.”®
Arguably, the failure to enact legislation as required by the Constitution reveals a lack of
appreciation by the parliamentarians of the country’s corruption problem and the role of
effective laws in addressing it.

The Constitution provides the electorate with the right to recall their MPs before the end of the
latter’s term in the relevant house of Parliament,’! yet the law passed by Parliament to provide
the grounds for such recall actually works to curtail that right, making it difficult for the
electorate to succeed in recalling their MPs.”? The legislation enacted to recall a representative

8 Traditionally, the PAC is chaired by the leader of the opposition in Parliament. Part of this committee’s mandate
is to oversee the implementation of budgets allocated to government ministries and departments. See AfriCOG
Implementing of Chapter Six of the Constitution of Kenya of 2010 (2015), 1. (note 19 above) 26. See also M Mbate
‘Can Parliamentary Sanctions Strengthen Local Politics Accountability? Evidence from Kenya’ in JP Faguet & S
Pal (eds) Decentralising Governance: Crafting Effective Democracies Around the World (2023) 209, 215-216.
85 The Departmental Committee on Justice and Legal Affairs (JLAC) is established under Standing Order 216 as
per article 124 of the Constitution. Of relevance to anti-corruption efforts is that JLAC considers matters from the
judiciary, tribunals, and public prosecutions. It is the committee that also considers ethics, integrity and anti-
corruption. National election matters, including referenda, constitutional affairs, and political parties, also fall
under this committee. The import of this is that the committee performs an oversight role with respect to state
agencies, departments and other organs of the state, such as the EACC, State Law Office and Department of
Justice, Witness Protection Agency, Office of the Director of Public Prosecution, and judiciary. See National
Assembly of the Republic of Kenya ‘Justice and Legal Affairs Committee’ <http://www.parliament.go.ke/the-
national-assembly/committees/12/justice-and-legal-affairs-committee> accessed on 15 May 2023.

8 Article 94.

87 Musila & Wamere ‘The Vulnerable Guardian Angel: Kenya’s Parliament in the Post-2010 Constitution’ in YP
Ghai E Kinama & JC Ghai (eds) Ten Years On: Assessing the Achievements of the Constitution of Kenya of 2010
(2021) 19, 27.

8 In Transparency International (TI) v Attorney-General [2018] eKLR (the T7 case), the High Court declared
sections 40 and 42 of the Public Audit Act 34 of 2015 unconstitutional.

8 Article 80(a).

% Franceschi & Lumumba (note 27 above) 332.

o1 Article 104(1).

92 Section 45 of the Elections Act 24 of 2011. The section provides for three grounds of recall. These are that the
MP is found, after due process of law, to have violated the provisions of Chapter Six of the Constitution or to have
mismanaged public funds. The third is where the MP is convicted of an offence in contravention of the Act. A
limitation is that the recall may be initiated only after a High Court finding on the grounds stated. The petition can
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is fraught with limitations that bear the hallmarks of conflict of interest among MPs. One could
argue that this is an oversight on the part of the drafters: giving MPs the freedom to legislate
against themselves was bound to result in legislation that did not serve the people’s interests.
In this case, it would be advisable to take a leaf from the Constitution of Uganda, where the
procedure for recall is provided for in the Constitution.”?

The Constitution also empowers the legislature to impeach the President.”* The grounds for

impeachment include gross violation of a provision of the Constitution or any other law; gross
misconduct; or the actual or suspected commission of a crime under national or international
law.”> Notably, the Constitution vests Parliament with an oversight role in the impeachment
process. This acts as a check against arbitrary or oppressive rule by the President. The National
Assembly initiates the motion to impeach the President, while the Senate hears and decides on
the impeachment. It is worth noting while no impeachment proceedings have been brought
against the President since the promulgation of the 2010 Constitution, several governors have
been removed through impeachment at the county level,”® The Constitution bestows enormous
powers on Parliament. If used properly, these could rein in state officers and help create an
environment which is not conducive to corrupt conduct and the abuse of office.”’

Parliament vets all presidential appointees and plays a pivotal role in ensuring that those who
govern do so in the public interest. This provision was informed by the pre-2010 presidency,
where patronage, cronyism, and clientelism played a significant role in appointments to the
public service.”® A major consequence of this was poor service delivery: some appointees
proved to be entirely incompetent. In the fight against corruption, proper vetting can play a
crucial role in it. In the context of public service, vetting is the process of assessing an
individual’s integrity so as to determine his or her suitability to hold a position of authority.
Vetting also interrogates other issues, such as qualifications and suitability for the position.”
When considering individual integrity, it is essential to consider an individual’s professional
conduct, financial propriety, and compliance with relevant human rights standards. The vetting

be filed only once in a term of five years, and it cannot be initiated in the first 24 months of the member’s term of
office and the last 12 months before the end of the term.

%3 Article 84 of the Constitution of Uganda, 1995 (revised in 2018).

% Article 95(5)(a).

% Article 145(1).

% The Constitution provides for the removal of errant governors through impeachment. See article 181, which
sets out the grounds for the removal of county governors. Since 2013, four governors have been impeached. The
first was the governor of Embu County, who, despite having been impeached twice, successfully challenged his
impeachment in the High Court and served his full term. See Justus Kariuki Mate & another v Martin Nyaga
Wambora & another [2017] eKLR. The other governors who were impeached, and removed from office, were
Mike Sonko, former governor of Nairobi County (Kioko v Clerk, Nairobi City Council Assembly & 11 others
(Civil Appeal E425 of 2021) [2022] KECA 405 (KLR), Ferdinand Waititu, former governor of Kiambu County,
and Mohamed Abdi Mohamoud, former governor of Wajir County. See further D Molowa ‘Kawira Mwangaza;
6 Governors who’ve Faced Impeachment Motions Since 2013’ Tuko (Friday 22 October 2023)
<https://www.tuko.co.ke/politics/480027-kawira-mwangaza-6-governors-ve-faced-impeachment-motions-
2013/> accessed 4 February 2024.

97 Under article 95(5), the National Assembly has the power to review conduct in the office of the President, the
Deputy President and other state officers, initiate the process of their removal, and oversee state organs.

% Note 28 above, para 73.

% B Sihanya & E Ngumbi ‘The Viability of Lifestyle Audits as an Emerging Anti-Corruption Tool in the Public
Sector: Concepts, Essentials and Prospects’ (2020) 4 Journal of Anti-Corruption Law 80, 101.
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process entails background checks to determine the implications of an individual’s past
behaviour for his or her current reliability, loyalty, and trustworthiness.!?’ The process seeks
to exclude individuals with integrity deficits from public service. The purpose thereof is to
strengthen the legitimacy of institutions in the eyes of the public. It is important to note that
public confidence in governance creates a strong environment against the incidence of
corruption.

However, with regard to corruption, the legislature has not always acted in the public interest.
The case of the vetting of Mumo Matemo, the first chairperson of the EACC, is important
here.!%! Though reservations about the candidate’s integrity were immediately expressed by
the JLAC, the legislature rejected the parliamentary committee’s negative views and
recommended his appointment, following which Mumo Matemo was formally appointed by
the President. The matter was challenged, and the High Court determined that the appointee
was (due to unresolved integrity issues) not fit to occupy that office. Nevertheless, the Court
of Appeal ruled that he could, in fact, be appointed. In a nutshell, the leadership of the EACC
had a poor start owing to Parliament’s poor vetting of the candidate meant to lead the anti-
corruption fighting body. One could but agree with those who argue that Parliament’s approach
to the vetting of Matemu shows a lack of appreciation for the seriousness with which the fight
against corruption should be approached.!'??

The National Assembly supervises revenue collection and plays an oversight role over the
executive and all state organs.!”®> The Constitution confers the power of the purse on the
legislature.!® The understanding is that since Parliament is composed of representatives from
all regions in the country, it is best placed to manage public funds. Chapter Twelve of the
Constitution (concerned with public finance) contains elaborate guiding principles, with these
visibly influenced by the need to correct past executive excesses and abuses.!*> That is why
there is a deliberate effort to remove control of public finance from the executive and the
treasury and place the responsibility on the legislature and county governments.

In line with this, the executive can collect taxes only with Parliament’s approval. For any
revenue to be raised, the executive is bound to obtain legislative approval of its budget
proposal.'® Similarly, no waiver on tax can be extended to any person unless specifically
authorised by legislation. Where there is any such authorisation, the waiver of the obligation
to pay taxes or licensing fees must be recorded, and the reasons for it provided.'”” Furthermore,

100 Thid.

101 Tyysted Society of Human Rights Alliance v Attorney-General & 2 others [2012] eKLR

102 AfriCOG Integrity in Leadership? An assessment of Kenya’s performance in enforcing constitutional values
(2015) 21.

103 Article 95 of the Constitution.

104 Articles 206(1) and 95(4)(c). See also Franceschi & Lumumba (note 27 above) 425.

105 N Kirira ‘Public Finance under Kenya’s New Constitution’ (2011) Constitution Working Paper Series 5/2011,
2 <https://constitutionnet.org/sites/default/files/restructuring the kenyan state -wpl.pdf> accessed on 7 July
2024.

106 Article 210(1).

107 Article 210(2)(a). In addition, there is an obligation to report on any waiver extended to any person or entity.
This report is made to the Auditor-General. The Constitution explicitly prohibits any waiver being extended to
‘state officers’ due to the nature of the office and/or by reason of the person’s holding such office. For further
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there is an obligation to report on any waiver extended to the Auditor-General. This
requirement reinforces the parliamentary role in fiscal transparency.

Related to the above is the constitutional imperative for the annual parliamentary approval of
the financing of government. Money paid to the Consolidated Fund can be withdrawn only
when authorised through a legislative enactment.!® An appropriation Act authorises the use or
appropriation of funds. Parliament bears the responsibility for ensuring that state resources are
only applied for the purposes for which they are intended.!” Arguably, Parliament has failed
in its oversight role of protecting Kenya’s meagre resources. '

Regarding Parliament’s power of the purse, one should also mention the need to protect the
Contingencies Fund from the executive.!!! This fund is available to the executive for any urgent
and unforeseen expenditures not covered by the existing appropriation legislation.!'> The
importance of the Contingencies Fund can be appreciated by considering what happened during
the COVID-19 outbreak. As COVID-19 proved, the propensity for the executive to abuse this
fund is very real and can have dire consequences.!!® The drafters of the Constitution attempted
to protect the fund by requiring that the national government seek Parliament’s approval for
any spending from it within two months of the expenditure or, if Parliament is not in session,
within two weeks of Parliament’s next sitting.!'* This requirement is there to reinforce the
principle that the executive cannot spend money without the consent of the legislature, even
when an emergency means that approval can only come after the fact. From a corruption-
prevention perspective, this provides a safeguard and oversight measure regarding the
executive’s use and access to the fund, and attempts to infuse a measure of transparency. The
continuous need for parliamentary oversight of government spending is key to minimising
opportunities for the misappropriation or abuse of public funds.

It must be noted that Parliament becomes a stumbling block in addressing corruption when it
fails to confront the corruption within its own ranks. Unfortunately, the corruption and greed

clarity, see article 210(3). As previously mentioned, the question of MPs’ tax obligations was dealt with in Timothy
Njoya & 17 others v Attorney-General & 4 others [2013] eKLR.

108 Article 206(2).

109 Article 206 (3).

110 An illustration of Parliament’s failure to undertake this responsibility is the Eurobond saga discussed in Chapter
3. See W Maina State Capture: Inside Kenya's Inability to Fight Corruption (2019) 21-26. According to Maina,
the Eurobond scandal involved several financial institutions outside of Kenya. These included JP Morgan, the
Federal Reserve Bank, City Transaction Services New York, JP Securities, Barclays Bank, ICB Standard Bank,
and Qatar National Bank. The scandal implicated the executive, as could be gauged from the extent of the efforts
it made to block the Auditor-General from investigating the matter. The executive interfered with the
independence of oversight organs, including the legislature and the office of the Auditor-General. The National
Treasury floated a sovereign bond (Eurobond) in 2014. It is alleged that the proceeds were deposited in an offshore
account, contrary to the Constitution. According to the Auditor-General, an estimated USD 1.002 billion was
unaccounted for.

"1 Choudhry (note 77 above) 42.

112 Tbid 43.

113 A Kairu, S Orangi & B Mbutha et al. ‘The impact of COVID-19 on health financing in Kenya’ (2023) 3 PLOS
Glob Public Health 1, 1-22. See also F Kinyanjui ‘Budget credibility: Kenya’s performance in the context of
COVID-19°  (2021)  <https://internationalbudget.org/wp-content/uploads/Kenya-Brief-Managing-COVID-
Funds_Summary.pdf> accessed on 4 February 2024.

114 Article 223(2) of the Constitution.
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of parliamentarians poses the greatest challenge to preventing and combatting corruption. Over
the last ten years, MPs have employed intimidatory tactics to blackmail the executive into
putting more money at their disposal. For instance, MPs have continued to allocate money to
the Constituency Development Fund even though this has been declared unconstitutional.!'® In
addition, several members of parliamentary committees have been accused of corruption in the
performance of their duties.'!®

Another challenge the legislature faces in scrutinising the funds allocated to the government
arises when the ruling party commands a majority in Parliament and party discipline is strong.
In this context, Parliament’s role is reduced to giving merely procedural approval to the
executive’s budget proposal. The legislature becomes emasculated and weak, making it
vulnerable to executive interference and manipulation.''” Conceivably, a weak legislature
cannot discharge its oversight mandate effectively, leading to abuse of powers by a corruption-
leaning executive. The judiciary is the other arm of government that is essential to the
constitutionally envisioned anti-corruption strategy.

4.4 The judiciary’s role in the anti-corruption strategy

The judiciary is the central pillar upon which the success of the Constitution — and, by
extension, the anti-corruption strategy — depends. Of all the institutions constitutionally
designed to constrain the state, an independent judiciary is perhaps the most significant in any
country’s anti-corruption strategy.!!® This is premised on the understanding that a competent
judiciary capable of carrying out its functions independently and with the highest integrity is
essential for any constitutional framework to be able to address corruption effectively.!!” The
judiciary’s primary role is interpreting the Constitution and the law. In doing so, the judiciary
protects the rights of the people and ensures that the legislature and the executive abide by the
Constitution. This brings into play the doctrine of the separation of powers. Essentially, how

15 The Supreme Court settled the matter in respect of the Constituency Development Fund (CDF) by declaring
the Act unconstitutional in its decision in Institute for Social Accountability & another v National Assembly & 3
others and 5 others [2022] KESC 39 (KLR). Despite the Supreme Court’s issuing the judgment on 8 August 2022,
members of the 13" Parliament continued to find ways of retaining the fund. D Mwere ‘MPs pick Team to help
them anchor CDF in the Constitution’ National Media Group (25 November 2022)
<https://nation.africa/kenya/news/mps-pick-team-to-help-them-anchor-cdf-in-constitution-4032396>  accessed
on 13 May 2023. In January 2023, MPs refused to participate in an induction course unless the CDF money was
released. See A Khaemba ‘Mombasa: Standoff as MPs Boycott Workshop over Delayed Release of CDF Money’
Tuko (23 January 2023) <https://www.tuko.co.ke/kenya/491587-mombasa-standoff-mps-boycott-workshop-
govts-failure-release-cdf-funds/> accessed on 13 May 2023. For a critique of the commonly held belief that MPs
use CDF funds in Africa, and Kenya in particular, for clientelistic transfers in allocating resources, see JA Harris
& DN Posner ‘(Under What Conditions) Do Politicians Reward their Supporters? Evidence from Kenya’ (2019)
113 American Political Science Review 123, 123—139.

16 T Oruko & D Mwere ‘MPs bribed to throw out Report on Bad Sugar’ Nation (28 June 2020)
<https://nation.africa/kenya/news/mps-bribed-to-throw-out-report-on-bad-sugar-76280> accessed on 13 May
2023.

17 Note 87 above, 27.

118 JM Mbaku ‘The International Dimension of Africa’s Struggle against Corruption’ (2010) 10 Asper Review of
International Business and Trade Law 35, 77.

119 CM Fombad & MC Fombad ‘Rethinking Anti-Corruption Strategies in Africa: Constitutional Entrenchments
as a Basis for Credible and Effective Anti-Corruption Clean-Ups’ in CC Jalloh & O Elias (eds) Shielding
Humanity: Essays in International Law in Honour of Judge Abdul G Koroma (2015) 726, 766.
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the judiciary navigates the axis of independence, integrity, and accountability in the scheme of
the separation of powers is critical to preventing and combatting corruption.

The doctrine of the separation of powers assigns the judiciary the responsibility to interpret and
apply the law, which is enacted by Parliament and implemented by the executive. Under this
doctrine, the social contract theory espoused by Hobbes articulates the relationship between
the citizens and the organs of the state.!?’ Those who are governed delegate a portion of their
autonomy to the governing. In this relationship, they rest their hopes on the judicial system as
a guardian against abuse by the governing. The principle of checks and balances requires that
the judiciary ensure that any arm of government acts within the Constitution and the law.!?!

The Constitution empowers the judiciary to review both executive and administrative action.'?

Ultimately, the doctrine of the separation of powers provides considerable constitutional
protection against corruption. For the judiciary to play its part in the scheme of the separation
of powers, freedom from undue and improper interference from other sources has to be in place
so as to enable it to determine whether powers asserted by other organs of government against
a citizen are consistent with the law. Furthermore, an independent judiciary is one that
adjudicates disputes impartially without external interference and influence.'?* This, in turn,
builds public confidence in the judiciary. In short, this makes judicial independence a bedrock
of the rule of law. As Hatchard points out, the main pillars of judicial independence are
institutional, financial and administrative autonomy.'*

4.4.1 Institutional independence

Institutional independence is determined by the appointment, disciplinary, and removal
process. The Constitution provides that the JSC is responsible for judicial appointments and
promotions.!?* The establishment and composition of the JSC is there to enhance the separation
of powers and ensure that the appointment of judges, judicial officers and other staff of the
judiciary takes place under an independent body. This is to safeguard the independence of the
judiciary and ensures that no organ of the state or other external forces influence the decisions
made by the members of the judiciary. The JSC is chaired by the Chief Justice. Other members
include senior judges from the superior bench; a representative from the magistracy; two
representatives from the law society; a person nominated by the PSC; and the Attorney-
General. An additional two lay members are presidential nominees who are there to represent
the public.!?®

120 Franceschi & Lumumba (note 27 above) 507.
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123 JM Mbaku (note 3 above) 365 discusses the various facets of judicial independence necessary for ensuring that
the judiciary can handle all corruption-related matters, including those involving political elites. See Transparency
International ‘CPI 2023: Corruption and (In)justice’ (cri, 30 January 2024)
<https://www.transparency.org/en/news/cpi-2023-corruption-and-injustice> accessed on 7 July 2024. This speaks
to the need to ensure that justice systems enjoy sufficient independence to resist political influence and grand
corruption fuelled by political and economic elites and other special interests.
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Notably, the composition of the JSC endeavours to include members from the wider legal
community who can assess candidates’ fitness to hold office. Involving senior judicial figures
and other members from the larger legal fraternity is important in ensuring the judiciary recruits
competent officers. However, it would seem that allowing the President to nominate a member
of the commission opens the door to some undue influence on the judiciary. The rationale for
the presidential nominees and appointments is to represent the public interest.'?” The issue of
the exercise of the President’s powers in the nomination and appointment of members of the
JSC has not been without controversy.!?® There have been allegations that the President
appoints those members to the JSC who take orders from him, leading to the erosion of the
JSC’s independence.!? Safeguarding appointments to the JSC is important in that, to a large
extent, the independence of the judiciary depends on the independence of the JSC.!*° One could
argue that allegations that presidential appointments serve the interests of the executive taint
the independence of the JSC and, by extension, that of the judiciary.

4.4.2 Appointment of judges

The direct appointment of judges by the executive usually creates a weak and subservient
judiciary, one unable or unwilling to check executive excess. The Constitution stipulates the
process for the appointment of superior court judges by requiring that this be done on the
recommendation of the JSC.'*! The positions of the Chief Justice (CJ) and the Deputy Chief
Justice (DCJ) are subjected to vetting by Parliament to scrutinise the suitability of candidates
recommended by the JSC. The President can only appoint candidates to these two offices after
parliamentary approval. This adds another layer of protection to mitigate the possibility of
interference with, and possible capture of, the judiciary.

The Constitution stipulates the different appointment processes of the CJ as the head of the
judiciary in recognition that the CJ shoulders the overall responsibility for the administration
of justice.'*? This responsibility includes protecting and upholding the independence and
integrity of the judiciary, including defending these attributes from encroachment and attacks
by sometimes hostile presidents, parliamentarians, and ministers.'3* Indeed, attempts to whittle
down the independence of the judiciary were at the centre of litigation in the case of Law
Society of Kenya v Attorney-General and 2 others.">* In this case, Parliament amended section
30(3) of the Judicial Service Act of 2011 by proposing to subject the appointment of the CJ

127 Hatchard (note 38 above) 208.

128 Ghai (note13 above) 57.

129 Katiba Institute v Attorney-General & 6 others [2018] eKLR (Katiba case). The petitioners challenged the
nomination of two lay members of the JSC by the President, seeking that the court annul their appointment on the
grounds that they were not appointed in terms of the values and principles of the Constitution and that their
presence in the JSC would create the impression that they were there to serve the interests of the executive rather
than the public. The High Court ruled that there was no inconsistency with the dictates of the Constitution in the
way the President exercised his discretion in appointing them in terms of article 171(2)(h).
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and DCJ to the executive and Parliament. The court ruled that the Miscellaneous Amendment
Act was unconstitutional, null and void.'?’

The President also appoints the other judges on the recommendation of the JSC. The
appointment process is transparent: vacancies are advertised in newspapers and on the
judiciary’s website. The Constitution enables the public to make any necessary comments on
the credibility of the applicants, allowing for public participation.'*¢

It is imperative to mention that the role played by the President in the appointment of other
judges, save the CJ and the DCJ, though clearly stipulated, has faced challenges.'*” The
appointment process appears only to relegate the President’s role to formal appointments. Thus,
for instance, the process almost led to a constitutional impasse when President Uhuru Kenyatta
declined to appoint judges to the superior courts after they were formally interviewed by the
JSC and their names were forwarded to him for appointment.!*® The President failed to obey
the court order, leading to further litigation seeking to enforce the orders in the Adrian Kamotho
case.!?? Importantly, the courts have decided that the President’s role in the appointment of
judges is a mere formality. In the context of safeguarding judicial independence, this is
informed by the history of judicial appointments before 2010, where the President had the
prerogative of appointments and the JSC’s own involvement was a mere formality.'4

Professional competence is a defining feature of judicial independence. Hence it features as
one of the criteria for appointment. Qualification for appointment to the superior courts
includes post-university qualification experience either as an academic or in another legal
capacity.'*! Notably, the law envisions attracting quality judges from the Commonwealth as
the positions are open to non-citizens who satisfy specific requirements.'** Once appointed,
and to protect the independence of individual members of the judiciary, the law provides for
security of tenure by prohibiting the abolition of a post while it is occupied.!* It also prohibits
any reduction of salaries and benefits while in a post or after retirement.'** The process of

135 Ibid paras 103 and 195.

136 See the Katiba case (note 129 above) for a discussion of how the President’s powers have been reduced in the
appointment process.

137 Article 166(1)(a) gives the President the mandate to appoint ‘all other judges, in accordance with the
recommendation of the Judicial Service Commission’.

138 The constitutional impasse was the subject of litigation in the High Court case of Adrian Kamotho Njenga v
Attorney-General; Judicial Service Commission & 2 others (Interested Parties) [2020] eKLR (Adrian Kamotho
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139 Katiba Institute v President of Republic of Kenya & 2 others; Judicial Service Commission & 3 others
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140 Note 129 above, para 271. The court observed as follows: ‘We reiterate that by coming up with this system of
the appointment of judges, the people of the Republic of Kenya wanted a clear break from the old system in which
the appointment of judges of the Superior Courts was in substance a prerogative of the President with the Judicial
Service Commission playing merely a formal role.” In para 272, the court went on to state that the previous system
for appointing judges was besmirched with negative ethnicity and tribalism, cronyism, nepotism, partisanship,
patronage, and favouritism.
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removing a judge from the superior courts is also regulated by law.!*> The rationale
underpinning the elaborate appointment, tenure and removal processes is to safeguard judicial
independence in general and the independence of individual members of the judiciary in
particular so as to inhibit potential corruption.

As regards security of tenure and qualifications for appointment in magistrates’ courts, the
Constitution deals with these matters differently and in less depth than for the judges in the
superior courts. Arguably, this remains a loophole as far as addressing corruption is concerned.
It is notable that magistrates’ courts, khadis’ courts and other lower courts represent the public
face of the legal system and are the places where impoverished, powerless and defenceless
members of society access legal services.!# In order to maintain the confidence, integrity and
ability of the judicial officers and the justice system at this level, it is imperative that their
conditions of service be well regulated. This includes improving the facilities and support
system to be as close as possible to that given to judges of the superior courts. This also involves
improving and protecting the integrity of judicial support staff.'*” In Kenya, the magistrates’
courts deal with the bulk of criminal cases (except murder).!® That means they are the courts
of first instance where all corruption matters of a criminal nature are handled and prosecuted.
Bearing in mind that the state has an interest in the most high-profile cases, the risk of improper
influence being brought to bear on lower courts remains high. Conceivably, the state could use
these courts to penalise political opponents or ensure impunity for supporters.

4.4.3 Financial and administrative autonomy

Financial and administrative autonomy is equally important to judicial independence. The
judiciary must be self-sustaining in financial management and have enough resources to enable
it to function to the highest possible standards. Therefore, the necessary finances must be
accessible and adequate. That means that the executive cannot impact on judicial independence
by limiting the judiciary’s access to funds voted to it by the legislature and depriving it of the
services and staff upon which it depends. This is in line with the Latimer House Guidelines,
which provide as follows:

Sufficient and sustainable funding should be provided to enable the judiciary
to perform its functions to the highest standards. Such funds, once voted for
the judiciary by the legislature, should be protected from alienation or
misuse. The allocation or withholding of funding should not be used as a
means of exercising improper control over the judiciary, appropriate salaries,
supporting staff, resources and equipment are essential to the proper
functioning of the judiciary.'*’
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The Constitution provides for financial independence for the judiciary through the judiciary
fund.'*® Kenya’s judiciary suffered from deliberate underfunding before 2010, a factor which
contributed to the executive’s indirect control of the judiciary. The Constitution remedies this
by establishing a judiciary fund managed by the chief registrar of the judiciary.!*! The annual
budget for the judiciary is submitted directly to the National Assembly (a departure from the
pre-2010 arrangement when it was incorporated in the national budget as prepared by the
executive).!>? The financial autonomy of the judiciary is essential for reducing the risk of
external influence and empowering it to carry out its function without fear, favour, or prejudice.
This enhances public confidence in the judiciary, a factor necessary for the public to utilise
judicial services for its own good. Furthermore, with financial autonomy comes the need for
accountability or judicial self-accounting. As Gathii has stated, accountability is a building
block for an independent judiciary, and leads to increased public confidence in the courts.!'>?

Similarly, the Constitution safeguards the terms and conditions of service for all members of
the judiciary. These include compensation for service in terms of salaries and other benefits for
judges, judicial officers and court staff. Conditions of service for judges in the superior courts
include security of tenure, and a compensation package which is protected from diminution.!*

In conclusion, judicial independence, viewed from the doctrine of the separation of powers,
can be understood by what it seeks to achieve.'>> At a basic level, judicial independence ensures
that judges are free from executive and parliamentary control. The judiciary requires individual
and institutional independence to safeguard against interference by other state organs,
individuals, and entities.!*® Furthermore, institutional independence entails not only the
personal independence of individuals but also the structural, financial, and organic
independence of the institution itself.!*” Judicial independence is viewed together with judicial
accountability for individual judges and the judiciary. Internally, judicial accountability entails
accountability within the judiciary that amounts to self-policing by the judiciary.!*® On the
other hand, external accountability entails that other government organs oversee the judiciary’s
non-judicial administrative functions particularly on the expenditure of public funds.'® The
foundation of judicial accountability is that judicial authority is delegated from the people and
therefore judicial decisions are made in the name of the people. The two facets of judicial
independence and accountability are central to how judges and other officers are appointed and
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removed. The next section focuses on judicial accountability and integrity as envisioned in the
Constitution.

4.4.4 Maintaining judicial accountability and integrity

Prior to the promulgation of the 2010 Constitution, the judiciary was the least trusted arm of
the government.'®® One of the most significant factors that contributed to this mistrust was
corruption within the judiciary.'®! Even before 2010, several efforts had been made to address
the integrity challenges facing the judiciary. Several committees were appointed that produced
extensive reports on the need to restructure the judiciary and foster independence, ' efficiency
and accountability'®® so as to eventually reduce corruption in the judiciary. Some of these
recommendations helped to shape the design of the judiciary in the Constitution.

The Constitution demands a high standard of conduct from individual members of the
judiciary, with its core values and principles also applying to the judiciary. Judges and
magistrates are state officers subject to Chapter Six of the Constitution. In particular, article
73(2) of the Constitution provides the criteria for appointment to the judiciary. Judges are
selected based on personal integrity, competence and suitability. Every decision made must be
objective and impartial and not influenced by nepotism, favouritism, or other improper motives
or corrupt practices.!®* Judges must serve the public with honesty and avoid situations in which
their personal interests might conflict with their official duties.

The insistence on integrity ties in with the Bangalore Principles of Judicial Conduct, which
every judicial officer is expected to uphold.!®> They include independence, impartiality,
integrity, propriety, equality, competence and diligence.'®® The main idea behind these
principles is to ensure judicial independence, with the other principles augmenting this. For
instance, the integrity principle states that the ‘behaviour and conduct of a judge must reaffirm
the peoples’ faith in the integrity of the judiciary since justice must not only be done but be

160 In the case of Judges and Magistrates Vetting Board v Centre for Human Rights and Democracy [2014] eKLR,
the Supreme Court of Kenya pointed to the public mistrust of the judiciary in the period leading up to the
promulgation of the 2010 Constitution.

161 Ghai (note 148 above) 33. Corruption in the judiciary was both petty and grand in nature. As regards the former,
it took the form, for instance, of inducing court officials to lose or misplace files and delay judgments and rulings;
as regards the latter, it took the form of monetary payments made to judges and magistrates in order to influence
their decisions. See Constitution of Kenya Review Commission Report of the Advisory Panel of Eminent
Commonwealth Judicial Experts (2002) 70. The committee observed that ‘where corruption occurs in the
judiciary, it is the worst form of abuse of public trust since honesty, integrity, and fairness are the features that
entice citizens to seek recourse in the courts, only to be ambushed’.
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autonomy; freedom from undue executive, parliamentary or private sector interference; independence in
administrative operations; the independence of individual judges and magistrates; and freedom from executive,
judicial or other patronage structures that could influence the judiciary’s work. The Panel noted that judicial
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seen to be done’.'®” Individual judges and judicial officers with integrity are the building blocks
for institutional integrity. The Constitution insists on integrity when it requires that appointees

of the superior courts should have ‘high moral character, integrity and impartiality’.!6®

Furthermore, competence and diligence are virtues to be observed by judges and judicial
officers in performing their duties. In the scheme of corruption prevention, these standards of
conduct are enshrined in a judicial code of conduct.!® The presence of a judicial code of
conduct is important in clearly stipulating what is expected of the judiciary and the individuals
who work in this arm of government. The public can demand that the judges, judicial officers
and court staff comply with the code.

The Constitution provides for the removal of judges from office. Grounds for triggering a
removal process include breach of the code of conduct, incompetence and gross misconduct or
misbehaviour.!”® The Constitution is silent on any formal procedure for taking disciplinary
action where the complaint does not involve the possibility of removal.!”! It is critical to note
that the Constitution envisages a removal process which is transparent and independent, again,
in order to protect judicial independence. The removal process was applied in a case involving
Justice Said Juma Chitembwe.!”? The grounds for which the judge was removed included
impropriety, gross misconduct, and misbehaviour. The petition for the removal was premised
on articles 10, 73, 74, 75(1), 168(1), and 232 of the Constitution.!”® Other grounds relied upon
were in the Judicial Service (Judicial Code of Conduct and Ethics) Regulations 2020.

The Supreme Court elaborated on the grounds for the removal of a judge, and reiterated the
importance of safeguarding the independence of the judiciary by stating ‘that removal of a
judge can only be justified where the shortcomings complained of were of such a serious nature
as to destroy the confidence in the judge’s ability properly to perform the judicial function
...”1"* The case highlighted the internal mechanisms decreed by the Constitution for
sanctioning corruption within the judiciary. The Supreme Court justices pointed out that this
was the first case where the judicial code of conduct was put to work alongside the provisions

of the Constitution for removing a serving judge for corruption-related matters.!”

Judicial immunity is another important consideration relating to the conduct of judges and
judicial officers. The Constitution accords judicial immunity to a member of the judiciary for
anything done or omitted to be done in good faith and in the performance of judicial function.'”®
This safeguard is important: it enables judges to express themselves freely on matters before
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them without fear of reprisal, prosecution, or harassment. Put differently, a judicial officer
should exercise the authority vested in him or her without fear of personal consequences. Of
course, this privilege does not cover conduct and acts committed dishonestly and in furtherance
of personal interests.!”” The issue of judicial immunity was the subject of the Supreme Court
decision in Bellevue Development Company v Francis Gikonyo & 3 others.!’® Arguably, the
Constitution provides for the people to demand accountability from the judiciary. The relevant
means include the appeals mechanism built into the judicial system and the possibility of
approaching the JSC to launch complaints against officers of the judiciary.

The Constitution almost repeats itself across various provisions intended to safeguard judicial
independence. It is worth emphasising that this is meant to protect the public interest in the
independence and impartial exercise of the judicial function and minimise the risk of undue
and improper external influence, which is critical in safeguarding the anti-corruption strategy.

The role of the court in adjudicating effectively and thereby advancing the anti-corruption
strategy as stipulated in the laws and dictates of the Constitution is also important. When the
courts exercise judicial authority, it is not for their benefit but for that of the public. Article 259
elaborates on this by stipulating that (over and above promoting the purpose and principles of
the Constitution) the courts shall interpret the Constitution in a manner that advances the rule
of law, human rights and fundamental freedoms in the Bill of Rights and good governance.

In some cases, the courts have adopted a purposive approach in matters relating to corruption.
Two examples are to be found in the cases of Moses Kasaine Lenolkulal v Director of Public
Prosecution (Lenolkulal case)'”® and Ferdinand Ndungu Waititu Babayao v Republic,'®® where
the court had to determine whether barring both governors from accessing their offices while
on trial for corruption-related matters amounted to ousters from their offices contrary to section
62(6) of the ACECA. In the judgments, the courts adopted a purposive approach to interpreting
the Constitution and ACECA, ruling that the purpose of the ACECA is to prevent, investigate

177 Ibid para 100.

178 [2020] eKLR. See also (note 55 above) (the Mwilu case).

179 12019] eKLR. In this case, the accused, who was then the governor of Samburu County, was charged with
abuse of office, conspiracy to commit an act of corruption, and unlawful acquisition of public property contrary
to various provisions of the ACECA, the principal anti-corruption legislation in Kenya. Upon being arraigned in
court, one of his bail conditions barred him from accessing the county offices until his case was heard and
determined. The accused challenged the order barring him from accessing his office. He claimed that the order
amounted to removing or suspending him from a constitutional office, which was contrary to the removal
requirements under article 181(1) of the Constitution. He took issue with section 62(6) of the ACECA, which
governs the suspension of public officers charged with corruption-related matters. The High Court took a
purposive and contextual approach when interpreting the provisions of both the ACECA and the Constitution, in
particular the Leadership and Integrity Chapter. The court affirmed that the people of Kenya did not intend that
some public officers would be exempt from sanctions and remain in office when faced with corruption-related
charges. It upheld the bail terms that the governor should be barred from office until his case was heard and
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180 12019] eKLR. This was a case in which the then governor of Kiambu County was charged before the anti-
corruption court with conflict of interest contrary to section 42(3) as well as two counts of dealing with suspected
property contrary to section 47(1) and as read with section 47(2); all counts were under the ACECA. One of the
bail conditions barred the governor from accessing his office. The governor took the matter for review before the
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bail conditions were in line with the letter and spirit of the Constitution as provided for under Chapter Six of the
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and punish corruption. The High Court also confirmed that barring the governors from their
offices was in line with the Constitution’s exhortations about promoting values and principles
of good governance.'®! The court underlined that governors are influential and that leaving
them in their offices to continue with their duties would interfere with the proper investigation
and prosecution of the cases.!%?

4.4.5 Specialised anti-corruption courts

Many reasons have been advanced for having specialised courts. Kenya has a specialised anti-
corruption court system under the ACECA.'®> While the system does not have permanent
magistrates, the Act empowers the CJ, through a notice in the Kenya Gazette, to ‘appoint as
many special magistrates as may be necessary’.!®* The challenges faced by these magistrates
include having to be transferred to different stations before the completion of cases, some of
which may be complex and require a great deal of preparation.'* The fact that the Constitution
does not deal with the question of security of tenure in lower courts in the same depth as it does
in the case of judges of the superior courts presents a loophole that could be exploited by

interests bent on advancing their agenda in ways that jeopardise the fight against corruption. '8

Other developments for expediting corruption-related cases include the establishment of the
Anti-Corruption and Economic Crime Division of the High Court.'®” The latter entertains all
appeals and other applications from the specialised anti-corruption courts. It is also the court
of first instance in civil applications for asset forfeiture. The establishment of this division of
the High Court augers well for the implementation of the anti-corruption strategy envisioned
in the Constitution.

4.5 Other institutional arrangements

The discussion turns to other institutions in the Constitution with a mandate to address
corruption. The focus is on the EACC, the Auditor-General, the Controller of Budget (CoB),
the Treasury, and the Central Bank of Kenya. Fombad attributes the emergence of such hybrid
institutions to the need to hold governments to account and shield certain decisions from

181 Ibid para 37.

132 Ibid para 36.

183 Anti-Corruption and Economic Crimes Act 3 of 2003.
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political exigency.!'®® In the context of addressing corruption, they help in fragmenting and
limiting government power in order to prevent tyranny.

4.5.1 Ethics and Anti-Corruption Commission

The EACC was established pursuant to article 79 of the Constitution. It is a specialised anti-
corruption body. The section discusses the establishment of EACC, the appointment of its
members of staff and commissioners, the powers and mandates bestowed on it, its
independence, and its accountability.

Article 79 of the Constitution provides that Parliament shall enact legislation to establish an
independent ethics and anti-corruption commission. Such commission shall have the status and
powers of a commission under Chapter Fifteen. The commission is to ensure enforcement of
and compliance with the provisions of Chapter Six. Pursuant to this provision, Parliament
enacted the Ethics and Anti-Corruption Act, which established the EACC.!® Notably, the
EACC is not specifically located in Chapter Fifteen of the Constitution. Why this is so is open
to interpretation. It is debatable whether this body can qualify as a constitutional commission,
though Choudhry et al. posit that constitutionalising an anti-corruption agency solidifies its
existence.!”° From a historical perspective, leaving the establishment of the EACC in the hands
of the very leaders whom it is supposed to investigate opens the door to possibilities of
manipulation with respect to its powers and mandate.'! This important anti-corruption agency
should be included in Chapter 15 of the Constitution. This will clear the confusion surrounding
its independence. The establishment should be in the hands of the JSC to underscore its
importance and buffer it from political interference by parliament and the executive.

In terms of composition, the commission is headed by a chairperson and four other members. '
It has a secretariat, headed by a secretary who is also the chief executive officer of the
commission.!* The appointment of the commissioners and the secretary is provided for under
the Constitution and EACCA. Essentially, the law attempts to insulate the independence of the
commissioners and the secretary by stipulating the terms of their appointment and tenure. Like
other commissioners under Chapter Fifteen, the commissioners serve for a single term of six
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years while engaged on a part-time basis. Additionally, the secretary to the commission has
security of tenure, and the office-holder serves a single term of six years.!'**

The mandate of the EACC is provided for under the Constitution and the EACC Act. The
EACC’s functions relating to public officers include developing and promoting standards and
best practices in integrity and anti-corruption, as well as developing a code of ethics.!”® In
summary, the EACC is mandated to prevent and combat corruption and economic crimes
through law enforcement, public education, asset recovery, preventive measures, and the
promotion of standards and practices of ethics and integrity. There are several features that an
anti-corruption agency (ACA) should possess for it to discharge its constitutional mandate.
Generally, these relate, inter alia, to its design; its independence and autonomy; its
accountability; and inter-agency and international cooperation.

Although the EACC is established pursuant to the Constitution, its basic framework is not laid
down in the Constitution. Instead, the details of this are reserved for ordinary legislation. As
mentioned, the EACC is not listed in Chapter Fifteen (which lists the independent commissions
and institutions).!?® Instead, article 79 merely gives Parliament the power to enact legislation
to establish an ethics and anti-corruption commission with the same status and powers as
Chapter Fifteen Commissions.

It is apparent that the basic framework of this important institution for combatting corruption
was not provided for in the Constitution. The rationale for requiring that the basic framework
of a specialised anti-corruption institution be protected in the Constitution is to give it a
measure of resilience from political pressures and insulate it from being undermined by the
legislative and executive arms of government.'”” The consequences of not including the
framework in the Constitution have become apparent over time since the establishment of

194 Tbid section 16(4).

195 See Okiya Omtatah Okoiti & 2 others v Attorney-General & 4 others [2018] eKLR. In paragraph 72, the court
held as follows: ‘Additional functions of the commission under the Act are: (a) In relation to State officers: (i)
Develop and promote standards and best practices in integrity and anti-corruption; (ii) Develop a code of ethics;
(b) Work with other state and public offices in the development and promotion of standards and best practices in
integrity and anti-corruption; (c) Receive complaints on a breach of the code of ethics by public officers; (d)
Investigate and recommend to the Director of Public Prosecutions the prosecution of any acts of corruption or
violation of codes of ethics or other matters prescribed under the Act or any other law enacted pursuant to chapter
six of the Constitution; (¢) Recommend appropriate action against state officers or public officers alleged to have
engaged in unethical conduct; (f) Oversee the enforcement of codes of ethics prescribed for public officers; (g)
Adpvise, on its own initiative, any person on any matter within its functions; (h) Raise public awareness on ethical
issues and educate the public on the dangers of corruption, and enlist and foster public support in combating
corruption but with due regard to the requirements of the Anti-Corruption and Economic Crimes Act, 2003 on
confidentiality; (i) Subject to Article 31 of the Constitution, monitor the practices and procedures of public bodies
to detect corrupt practices and secure the revision of methods of work or procedures that may be conducive to
corrupt practices; and (j) Institute and conduct proceedings in court for purposes of recovering or protecting public
property, or freezing or confiscating proceeds of corruption or those related to corruption, or the payment of
compensation, or other punitive and disciplinary measures.’

19 The commissions listed under article 248(2) of Chapter Fifteen include the Kenya National Human Rights and
Equality Commission, the National Land Commission, the Independent Electoral and Boundaries Commission,
the Parliamentary Service Commission, the Salaries and Remuneration Commission, the Judicial Service
Commission, the Commission on Revenue Allocation, the PSC, the National Police Service Commission, and the
Teachers Service Commission.

197 See Hatchard (note 38 above) 192-193.
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EACC. For instance, the independence of EACC has been called into question owing to the
way the executive has related to it. This was one of the matters subject to appeal in the Mwaura

case.198

Although the Constitution provides the EACC with powers and status of other Chapter Fifteen
Commissions, it is debatable whether it really enjoys the necessary constitutional protection to
safeguard its independence. The necessity to entrench EACC into the Constitution cannot be
gainsaid. One would ask why this body was not listed as one of the constitutional commissions,
and why its powers and status would seem to have been conferred by analogy.!*® Part of the
answer could be gleaned from the final report of the Committee of Experts on Constitutional
Review (COE).2%

The report indicates that, in the draft Constitution, the Parliamentary Select Committee (the
political wing of the COE) in fact deleted provisions which would have established an EACC.
According to the report, parliamentarians held the view that corruption was not a permanent
feature of life in Kenya and that there was hence no need to establish a permanent body in the
Constitution.?°! The COE was cognizant of the prevalence of corruption, the levels at which it
occurs in society, and the fact that the proposed body would be expected to investigate powerful
members of the executive. The latter, indeed, was the reason that the COE made proposals for
an independent anti-corruption body that would enjoy constitutional protection. This was borne
out of past experiences where the courts had proscribed previous anti-corruption measures on
the basis that they were unconstitutional 2%

Indeed, one could argue that simply entrenching this body in the Constitution was not enough.
Leaving the key details to enabling legislation opens the door for the legislature to undermine
its effectiveness. The EACC was mortally weakened before it was established. For instance,
when the legislature debated the EACC Act and created the EACC, it legislated the director,
then PLO Lumumba, and all the other members out of office, leaving the new body without
institutional memory.?*® It is important that the EACC’s autonomy be protected by clearly
entrenching it in the Constitution and listing it as one of the Chapter Fifteen Commissions

198 Note 74 above. On the issue of independence, the Appeal court stated that ‘the High Court cannot be faulted
for concluding in the circumstances of this appeal that the President’s directive to the EACC to submit its report
to the DPP within a timeline set by the President himself rather than the EACC was not consistent with the
constitutional and statutory independence of the EACC’.

199 Franceschi & Lumumba (note 27 above) 330.

200 Committee of Experts on Constitution Review Final Report of the Committee of Experts on Constitutional
Review (2010).

201 Ibid 111.

202 Tbid 111-112. It would appear that the Parliamentary Select Committee required that Parliament establish an
independent anti-corruption body.

203 Hatchard (note 38 above) 191. See JT Gathii ‘Kenya’s Long Anti-Corruption Agenda 1952-2010: Prospects
and Challenges of the Ethics and Anti-Corruption Commission under the 2010 Constitution’ (2011) 4 The Law
and Development Review 183, 225. Gathii lends support to claims of superficial independence when he states that,
although the EACC is constitutionally entrenched, it is little different from its predecessor, the Kenya Anti-
Corruption Commission. He blames Parliament for not rising to the occasion and establishing a body that could
be effective in addressing corruption, stating that ‘[a]n ongoing investigation against a member of parliament that
involved KACC’s director Patrick Lumumba became the latest reason for Parliament to deny the new anti-
corruption authority prosecutorial authority’.
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under article 248 of the Constitution. This would enhance its protection from manipulation and
harassment by the legislature and executive. Instead, these two arms of government treat the
EACC as a tool to harass other independent offices, and not as an independent entity.%*

The mandate of the EACC is broad. A look at the mandate to investigate corruption and related
economic crimes under the ACECA reveals the broadness of its mandate.??> Under section 2
of the ACECA, the EACC is mandated to investigate cases of corruption listed in sections 40—
46, as well as cases involving bribery, fraud, embezzlement or misappropriation of public
funds, abuse of office, breach of trust, and offences such as tax evasion.?® Considering this is
just on the investigation mandate alone, other law enforcement agencies might be better placed
to deal with some of these offences. It would be impractical to expect the EACC to investigate
all these cases fully.2’

This also buttresses the argument that the mandate of the EACC should be clearly spelt out in
the statute to avoid duplication of roles with other law enforcement agencies. This would avoid
turf wars over who does what investigations and who takes credit or responsibility for the
different tasks. Such clarity would also reduce wastage of government resources. To remedy
this blurred mandate of the EACC and enhance the effectiveness of this important body in the
anti-corruption strategy, the law should be amended so that the EACC deals with complex and
politically sensitive cases. Furthermore, this would create a pool of expertise and competencies,
which would increase the chances of securing convictions in court.

In addition to investigating corruption, the EACC’s mandated to recover corruptly acquired
assets.?” Asset recovery and forfeiture constitute a key strategy in combatting and preventing
corruption.?® It targets the assets or wealth of an individual that are disproportionate to his or
her legitimate sources of income and which were acquired at about the time the individual is
suspected of corruption. If the suspected person cannot give a satisfactory explanation as to
how he or she acquired such assets or wealth, it is presumed that these were corruptly acquired.

Given its wide remit, the EACC should be adequately resourced financially. It must be able to
attract, develop and retain appropriate staffing.?!° Adequate funding and resources are crucial
to operational independence. One unique feature of EACC is that it can receive funds through

204 KHRC (note 39 above) 76.

205 Section 2 of the ACECA defines corruption to mean an offence under various sections. These offences include
secret inducement for advice (s 40), deceiving principle (s 41), conflict of interest (s 42), improper benefits to
trustees for appointments (s 43), bid-rigging (s 44), and abuse of office (s 46). It is within the remit of the EACC
to investigate any offence relating to the election of persons to public office (s 2(g)(ii)) and other offences
involving dishonesty under any written law providing for the maintenance or protection of public revenue.

206 Tbid.

207 Hatchard (note 38 above) 183. See also Daniel Ogwoka Manduku v Director of Public Prosecutions & 2 others
[2019] eKLR para 45; the Mwaura case (note 71 above).

208 Note 189 above, section 54. Asset forfeiture through civil proceedings appears to be a promising tool in the
fight against corruption in the light of Stanley Mombo Amuti v Kenya Anti-Corruption Commission [2020] eKLR.
209 Sihanya & Ngumbi (note 99 above) 100.

210 Hatchard (note 38 above) 197.
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gifts, grants and donations, which must be disclosed to Parliament.?!! It is notable that EACC
is obliged to remit all recovered funds into the Consolidated Fund.?!?

The EACC has no prosecutorial powers. The Constitution indicates that Parliament, through
legislation, can confer prosecution powers to another authority apart from the office of the
DPP.2!3 It was expected that Parliament would bestow prosecution powers on the EACC. This
expectation arose in view of the nature of corruption in Kenyan society and the historical
context in which prosecutions had often been challenged as unconstitutional,>'*
that led to impunity. Unfortunately, Parliament erred in denying the EACC prosecutorial
powers.?!> Arguably, the conferral of prosecutorial powers on the EACC would enhance its
effectiveness by avoiding turf wars emanating from the present arrangement where the EACC
forwards a report on the outcome of the investigation to the DPP for prosecution.?!® It would
build public confidence and dispel the perception that the EACC’s independence can be

a state of affairs

interfered with by the DPP. Sierra Leone offers the alternative example of a state with a
specialist anti-corruption body that also prosecutes the cases it investigates.?!” Consequently,
laws relating to investigation and prosecution need to be amended and aligned with the
specialised role, including those relating to whistleblower protection (something important for
public confidence).

It is a constitutional imperative that state and public officers in leadership positions be persons
of integrity.?'® These requirements are cemented in the Constitution,>!” The LIA*?® as well as
codes of conduct®?! require that those who hold leadership positions are persons of integrity
and that their conduct is beyond reproach. The chairperson, members and the secretary of the
EACC are state officers and required to sign the Integrity Code for state officers. The Third
Schedule to the EACCA contains a Code of Conduct and requires it to be signed by all its
members and employees. However, despite the safeguards in the Constitution, laws, and
specific codes of conduct, the biggest challenge to the EACC at its inception and for the first
five years of its existence involved integrity questions against its chairman and members.?*?

211 Section 22(1)(c). The latter states that funds for the commission include monies allocated by Parliament. The
commission can also receive grants, gifts, donations, or other endowments, which must be disclosed to the
National Assembly before being utilised.

212 Section 56C(1) of the ACEC Act 3 of 2003.

213 Article 157(12).

214 In Stephen Mwai Gachiengo & another v Republic [2000] eKLR. The High Court held that the existence of
the Kenya Anti-Corruption Authority violated the doctrine of separation of powers and was thus unconstitutional.
215 Gathii (note 203 above) 225.

216 Section 35 of ACECA. See also Hatchard (note 38 above) 188. He argues that the prosecution of corruption
cases ranks high in the work of an anti-corruption body. Thus, when such a body prosecutes corruption matters,
it does so with speciality and is less susceptible to political pressure than others.

217 Hatchard (note 38 above) 185.

218 AfriCOG (note 84 above) 2.

219 Ibid.

220 Leadership and Integrity Act of 2012.

221 Section 40 of the LIA requires state officers to sign and commit to a specific leadership and integrity code
issued by the relevant public entity when the state officer takes the oath of office or within seven days of assuming
office.

222 Details of court cases challenging the appointment of the first chairperson of the EACC are discussed in
AfriCog (note 102 above) 18-21. See also the Mwaura case (note 71 above), which indicates that the
commissioners resigned between April and May 2015.
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This dealt a serious blow to the reputation of the EACC and led to the public’s loss of
confidence in this body’s ability to fight corruption. Gathii contends that when Parliament
approved the appointment of a person facing existing corruption allegations to lead the EACC,
this was setting up the institution to fail.???

As regards accountability, the EACC reports to the President and Parliament.??* The challenge
with this reporting arrangement is that the EACC is required to report to organs which it may
be called to investigate. This leaves it vulnerable to capture by political and other elite interests.
To remedy this situation, a special parliamentary committee on governance and accountability,
as suggested by Fombad, would be the ideal body to receive reports from anti-corruption bodies
such as the EACC.?* Such a special committee would monitor the EACC’s activities and
ensure accountability. This would enhance public confidence in the EACC and the justice
system in general, as the EACC would not report to the executive. In the current institutional
arrangement, apart from the reporting requirement, no specific body oversees the work and
conduct of the EACC, meaning there are no checks and balances to prevent misconduct by the
staff of the commission. Establishing the specific committee above would fill this void and
provide a platform where the conduct and work of the commission could be scrutinised.

4.5.2 Office of Controller of Budget

Legislatures in Africa often place the protection of their personal interests over and above those
of the public. This affects the way they discharge their functions. As a result of the consequent
public distrust of legislatures, some constitutions have entrenched independent fiscal
institutions and offices that determine or advise on specific aspects of state expenditure.??®

To address this problem, the Constitution of Kenya 2010 establishes the office of CoB as a
single entity separate from the Auditor-General.?*” The CoB has the sole mandate of overseeing
the implementation of budgets at both the national and county levels of government and also
ensuring that the expenditure is according to the approved budget.??® In addition, the CoB
approves all withdrawals from the Consolidated Fund.?* For it to be effective in its mandate,
the independence of the office is guaranteed in the Constitution. The President appoints the

223 JT Gathii ‘Assessing the Constitution of Kenya of 2010 five years Later’ in T Ginsburg & AZ Huq (eds)
Assessing Constitutional Performance (2016) 337, 355.

224 Article 254 of the Constitution. See also note 189 above, section 27.

225 Fombad & Fombad (note 119 above) 766. The body suggested is a Special Parliamentary Committee on
Governance and Accountability.

226 N Steytler ‘The “Financial Constitution” and the Prevention and Combating of Corruption: A Comparative
Study of Nigeria, South Africa and Kenya’ in CM Fombad & N Steytler (eds) Corruption and Constitutionalism
in Africa: Revisiting Control Measures and Strategies (2020) 386, 393.

227 Article 228 of the Constitution. Sections 105 and 110 of the Constitution of Kenya (1963) provided for the
office of Controller and Auditor-General as a single entity. Although section 105(5) provided that this entity ‘shall
not be subject to the direction or control of any other person or authority’, in practice it was not the case. For
instance, the Constitutional Amendment Act 14 of 1986 removed the security of tenure of the office of Controller
and Auditor-General and the Attorney-General. In the eyes of the public, this eroded the independence of these
two offices.

228 1bid article 228(4).

22 1bid article 228(5).
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CoB with the approval of the National Assembly for a single term of eight years.?*° Overall,
this office supports Parliament in its oversight function by providing the two houses of
parliament with reports on the status of budget implementation every four months.?*! However,
the Constitution does not state what happens to the reports after they have been submitted to
Parliament. This is in contrast to the clear provisions with respect to the reports submitted to
Parliament by the office of the Auditor-General. The Constitution requires that the Auditor-
General’s report be debated and appropriate action taken on the outcome of the debate.?*?

It is notable that, although the security of tenure of the office-bearer of this independent office
is guaranteed in theory, this is not always possible in practice. Effectively discharging the
constitutional mandate may lead to harassment and the removal of the officer by government
elites whose corruption is exposed in the reports.>*3 Thus, for example, in November 2023, the
CoB raised concerns about the Treasury’s infringement in the budgeting process, suggesting
this was a case of budgeted corruption. She revealed how the salaries of state officers and other
senior government officers were inflated, sometimes up to three times what the salary scale
d.?** When other bodies whose mandate it is to fight corruption are used to fight those
who expose fraud and corruption in government, the public loses confidence in the
government’s commitment to fighting corruption. Such attacks on the officers are always
disruption, taking the officers focus away from work and redirecting it to defend their position,
sometimes in court.

allowe

The function of this office in the overall scheme of preventing and combatting corruption
relates to accountability and transparency in public finance management. Significantly, the
Constitution imposes personal liability on any state or public officer who ‘directs or approves
the use of public funds contrary to law or instructions’.?>> As one of the independent fiscal
institutions, the CoB contributes to the fight against corruption in three ways. First, it breaks
the executive’s monopoly on budget information, which enables the legislature to detect the
misuse of budget items and extra-budgetary spending, among other corruption-related matters.
Secondly, it discourages deceitful tendencies among the executive and executive agencies and
promotes a culture of budgetary transparency. Thirdly, it creates an environment in which the
government operates in the knowledge that its actions will be scrutinised. This has a deterrent
effect on the drafting of expenditure and budget proposals. Ultimately, the presence of a CoB
helps in closing budgetary loopholes that would otherwise be exploited by government

230 Ibid article 228(1).

21 Ibid article 228(6).

232 Article 229(8).

233 0 Otieno ‘Woes of Budget Watchdog shine light on Ruto Regime’s graft War’ The East African (9 December
2023) <https://www.theeastafrican.co.ke/tea/news/east-africa/woes-of-budget-watchdog-shine-light-on-ruto-
regime-s-graft-war-4458652> accessed on 2 February 2024.

234V Abuso ‘Kenya: Controller of Budget flags salaries for top civil servants’ The African Report (7 November
2023) <https://www.theafricareport.com/327275/kenya-controller-of-budget-flags-inflated-salaries-for-top-civil-
servants/> accessed on 2 February 2024.

235 Article 226(5) of the Constitution.
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employees and agencies by expropriating funds for personal or party purposes.?*® The work of
this constitutional office thus aligns with that of the Auditor-General.

4.5.3 The Auditor-General

In most African constitutions, the office of the Auditor-General plays a key role in enhancing
transparency in public administration, especially in the decision-making process.?*” In Kenya,
the Auditor-General is an independent constitutional office?*® and a central cog in the anti-
corruption strategy in that its mandate involves the enforcement of public accountability. Fiscal
integrity, transparency, and accountability in government and public service are essential for
efficiency in service delivery, which is a critical component in building a public service which
is resilient to corruption.?* The Auditor-General bears the responsibility for auditing the
accounts of all government and other state institutions funded by the public purse on an annual
basis. The Auditor-General publishes an annual report that the office then submits to the
legislature for scrutiny and debate. The aim is to ensure fiscal integrity, which encourages
ethical behaviour in the public service by making ‘unethical behaviour hard to accomplish and
easy to detect’. 24

To enable the office to carry out its functions effectively, the Constitution guarantees its
independence from other arms of government and the entities which it audits. Independence
includes having the resources necessary to do the audit, enjoying the necessary auditorial
freedom, and being able to publish its reports promptly.>*! In Kenya, the office of the Auditor-
General is entrenched in the Constitution as a means of ensuring its independence and in
alignment with international best practices.?** The President appoints the Auditor-General with
the approval of the National Assembly.

The requirement for the vetting of officers for independent constitutional offices is not an end
in itself, but is part of the broader institutional reforms which address governance challenges
in public institutions.?*> Once appointed, the Auditor-General enjoys security of tenure for
eight years.”** That means he or she can only be removed from office following the same
procedure as other members of the constitutional commissions, and this does not involve the
executive and the National Assembly. In addition, the Auditor-General enjoys administrative
and operational independence in that he or she is allowed to hire and fire staff without external
interference. The independence of the Auditor-General plays a fundamental role in enhancing
confidence in public institutions, itself a critical element in deterring corrupt conduct. As Klug
puts it, independent constitutional institutions play ‘a distinctive role in ensuring that the

236 Choudhry (note 77 above) 51.

237 J Hatchard Combating Money Laundering in Africa: Dealing with the Problem of PEPs (2020) 118.

238 Article 229 of the Constitution.

239 Hatchard (note 237 above) 117.

240 1bid 138.

241 Steytler (note 226 above) 395.

242 African Development Bank & World Bank Strengthening Country External Auditing Systems in Afvica: A Joint
Strategy of the Africa Development Bank and the World Bank (2010) 3.

243 Sihanya & Ngumbi (note 99 above) 101.

244 Article 229(1) and (3).
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promises of human rights and good governance [enshrined in the constitution] reach down in

the daily administration of the country’.?#®

That said, the independence of the Auditor-General is constantly under threat by holders of
state offices, public servants and other entities for whom the office-holder audits.?*® This was
amply demonstrated in the 77 case.?*” Here, the petitioners challenged the constitutionality of
sections of the Public Audit Act.>*® Section 40 (declared unconstitutional) required the
‘Auditor-General to hold a pre-audit meeting at the highest level to agree on areas to audit and
the appropriate audit approach when auditing security organs and even allowed the vetting of
officers to conduct the audit’.?*’ In addition, section 42 of the Act barred the Auditor-General
from questioning government policy objectives during audits. The Auditor-General also
endured what appears to have been politically motivated attempts to remove him from office
following the Eurobond saga.? The office-holder acted professionally and upheld the
Constitution and the law, and was vindicated by the courts.

A further challenge faced by the office is that of financial independence. Some of the
institutions the office is mandated to audit determine the funding available to the Auditor-
General. This sometimes translates into subtle threats in the form of potential budget cuts. The
result is that the efficiency of the Auditor-General is undermined as it affects staffing due to
financial constraints.?! The lack of adequate staffing becomes a matter of concern, considering
that the mandate of this office includes auditing not only all the entities and organs of the
national government but also the 47 county governments in the devolved government

structure.>>?

The Auditor-General complains of inordinate delays in Parliament’s consideration of the
annual reports. The office has no powers to follow up on the implementation of its reports.>>
Since this task is directly related to safeguarding the country’s financial resources, it would
appear necessary to amend the Public Audit Act to empower the office to apply appropriate

235 H Klug ‘Accountability and the Role of Independent Constitutional Institutions in South Africa’s Post-
Apartheid Constitutions’ (2016) 60 New York School Law Review 153, 156.

246 KHRC (note 39 above). See also Republic v Speaker of the National Assembly & 4 others Ex Parte Edward
R.O Ouko [2017] eKLR. The harassment of the Auditor-General is discussed in Hatchard (note 237 above) 133—
134. Hatchard singles out article 251 of the Constitution, which provides that any person may bring a complaint
against the office-holder in the office of the Auditor-General. This presents a challenge, as the office-holder may
become distracted from performing his or her duties. In other words, the danger, as happened in the above-
mentioned cases, is that the office-holder may be faced with a series of complaints requiring his or her removal.
247 TI case (note 88 above). The court stated: ‘The Auditor-General has a constitutional obligation under Article
229(4)(h) to audit and report on the accounts of state organs, public bodies and any entity funded by public money.
This cannot be accomplished if the Auditor-General has to seek permission from higher authorities, as proposed
by section 40, before conducting the audit. Subjecting officers to vetting before audit would leave room for state
organs and public bodies to decide who to audit them.’

248 Act 34 of 2015.

24 The TI case (note 88 above) para 118.

250 In the Ouko case (note 246 above), the petitioner, a legal representative of anonymous individuals, sought the
removal of the then Auditor-General, Mr Ouko. The case demonstrates the dangers of not having a secure removal
mechanism, as it was clear these were attempts by people opposed to having an efficient Auditor-General.

21 KHRC (note 39 above) 75.

232 1bid 76.

233 Tbid.
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remedial action if the respective bodies do not implement the recommendations in the
reports.?>* In this respect, South Africa provides a best practice by clearly empowering the
Auditor-General to follow up on his or her recommendations and take further remedial action
to protect public resources.””> Such empowerment is crucial to ensuring that government
resources are not misused by those who have been entrusted to utilise them for the well-being
of the citizenry.

4.5.4 Salaries and Remuneration Commission

The salaries bill for civil servants is one of the largest expenditures for most governments, and
Kenya is no exception.?’® The nexus between salaries, remuneration and allowances in the
public sector and corruption poses the danger of public funds being abused through nepotistic
practices and political appointments, as a result of which offices are occupied by incompetent
and unaccountable officers, affecting efficiency in service delivery.>®’ To guard against these
challenges, the Constitution provides for the Salaries and Remuneration Commission (SRC).?*8
This independent commission was designed as a body with professional skills, and its
operations stand independent from the people whose salaries it determines. Thus, it sets and
regulates the remuneration and benefits of all state officers, including politicians. Advising the
national and county governments on the remuneration and benefits of all public officers falls
under this commission. SRC members enjoy security of tenure for a single term of six years.>”’

Regarding the legislature’s role in safeguarding national resources, the SRC ensures that
parliamentarians do not determine their pay. For instance, Kenyan legislatures have prioritised
their interests at the expense of the public.?%® This issue leads to the erosion of confidence in
Parliament and in the ideals of democracy. One of the challenges the SRC faces is ensuring
that the legislature does not interfere with its mandate. Parliament vets the members of SRC

254 South Africa amended the Public Audit Act through the Public Audit Amendment Act 5 of 2018. The Act
empowers the Auditor-General to take action if the recommendations are not implemented.

255 Ibid. The Auditor-General of South Africa is empowered to refer suspected irregularities to public bodies for
investigation and take other remedial action, including issuing a certificate of debt where the accounting officer
or accounting authority has failed to comply with remedial action. See further section 5(1)(B). See further MC
Deliwe ‘The potential impact of the Public Audit Amendment Act of 2018 on the effectiveness of the Auditor-
General South Africa’ (2019) 21 Southern African Journal of Accountability and Auditing research 47-57.

236 Steytler (note 226 above) 394.

27TYP Ghai, E Kinama & JC Ghai ‘Epilogue: Particulars on the Building Bridges Initiative’ in YP Ghai, E Kinama
& JC Ghai (eds) Ten Years On: Assessing the Achievements of the Constitution of Kenya of 2010 (2021) 293, 294.
The authors cite concerns about nepotism in regard to practices in which ‘prominent officials tend to appoint their
relatives to posts’. A problem with such practices is that even when the appointee is properly qualified and
appointed after a well-conducted process devoid of undue influence by relatives, suspicions of nepotism are
invariably raised. While there is nothing intrinsically wrong with such an appointment, the aspect of suspicion is
what the Constitution tries to address under article 73 of the Constitution on principles of Leadership, which states
in part, ‘ensuring that decisions are not influenced by nepotism, favouritism, other improper motives or corrupt
practices’.

238 Article 230.

259 Article 250(6).

260 Kenyan parliamentarians have tended to determine their allowances and salaries. For instance, in 2013 MPs
proposed to remove the SRC from office and disband the Commission for reducing their salaries. The conflict
between MPs and the SRC was eventually resolved, resulting in MPs ending up with greater allowances and other
benefits. Such self-serving actions lead to the erosion of public confidence in Parliament. See also Kamau Aidi &
47 others v Salaries and Remuneration Commission (SRC) [2018] eKLR.
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and recommends to the President whether to appoint or reject a nominee. This gives the
parliamentarians some control over the membership. It has also been used as a loophole to
threaten the SRC in carrying out its mandate. For instance, in 2013, MPs threatened to remove
the commission to adjust the MPs’ salaries.?®! It was only after negotiations (and a petition
filed in the High Court) that the matter was amicably settled.?

Notably, in the context of addressing corruption, Parliament has risen to the occasion and acted
in the interests of the SRC to protect its integrity. For instance, it rejected the appointment of
Dr Ben K Chumo as chairman of the SRC. The integrity of Dr Chumo was questioned because
he was facing a corruption charge before the magistrates’ court; however, in October 2022, the
corruption matter was withdrawn.?®* The mandate of the SRC in the anti-corruption strategy is
crucial in ensuring that the public compensation bill is fiscally sustainable.?** Therefore, all the
other government entities and organs whose mandate is to establish offices in the public and
state offices receive recommendations from the SRC in respect of fiscal sustainability.

Other important commissions with an impact on the expenditure of the state include the PSC?%
and the Teachers’ Service Commission (TSC).?® The mandate of these commissions is to
ensure that public funds are not wasted through political appointments or other nepotistic
practices. It is noteworthy that the Constitution sought to strip the executive of key expenditure
decisions in respect of appointments in the public service. This move was informed by the
history of public service prior to the 2010 Constitution, where the executive had enormous
powers and decided on appointments, transfers, and dismissals of officers in the public service,
rendering the PSC ineffectual. The Constitution bestows the PSC with the responsibility to
appoint, discipline and dismiss officers in the public service. In executing its mandate, the PSC
consults with the SRC to ensure prudent management of public resources. The Constitution
decrees that the commission is non-political.>*’ This is a measure to shield it from political
interference. The commission’s effectiveness in carrying out its mandate has been questioned
regarding appointments in the public service. For instance, the High Court has accused the PSC
of dereliction of duty after it failed to file a replying affidavit to a matter challenging the
President’s establishment of the position of Chief Administrative Secretaries.?®® All in all, it
would appear that the PSC’s independence is questionable and this does not auger well for the
anti-corruption strategy envisioned in the Constitution.

TSC is the commission responsible for employing teachers. Like the PSC, this commission
liaises with the SRC in carrying out its mandate to safeguard the use of public resources.

26! Franceschi & Lumumba (note 27 above) 646.

262 Ibid. See also The Law Society of Kenya v National Assembly of the Republic of Kenya [2013] eKLR.

263 § Kiplagat ‘DPP withdraws Fraud Case against ex-Kenya Power boss Ben Chumo’ National Media Group (12
October 2022) <https://nation.africa/kenya/business/dpp-withdraws-fraud-case-against-ex-kenya-power-boss-
ben-chumo-3982414> accessed on 21 May 2023.

264 Article 230(5)(a). See also the Okiya case (note 15 above) para 152.

265 Article 233

266 Article 237.

267 Article 223(3).

268 Matindi case (note 22 above) para 242.
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Another important body whose mandate significantly impacts anti-corruption strategy is the
National Treasury. It is to this entity that the discussion now turns.

4.5.5 The National Treasury

Some countries make constitutional provisions for the national treasury to enhance fiscal
accountability and prevent corruption, though this is not an independent office. The rationale
for the elevated status of a government department is its mandate. The national treasury is
mandated to look after the health of the government’s financial management system.>%’

In Kenya, the Constitution provides that an Act of Parliament must establish the National
Treasury. This was done when Parliament passed the Public Finance Management Act of
2012.27° The composition, functions and responsibilities of the National Treasury are outlined
in the Act.?’! These mandates include ensuring expenditure control and transparency at all
levels of government. The cabinet secretary in charge of finance oversees the transfer of funds
with the approval of Parliament. The Kenyan Constitution’s provisions, mandate and
responsibility bestowed on the National Treasury are modelled mainly on the South African
Constitution.?’? The cabinet secretary in charge of finance can stop the transfer of funds to a
state organ or any other public entity ‘only for a serious material breach or persistent material

breaches of the measures established under that legislation’.?”

In addition, the Constitution provides that Parliament can only approve a decision to stop the
transfer of funds when the CoB has presented a report on the matter in Parliament and the
affected entity has been given a chance to respond.’’* Again, this is another way the
Constitution ensures the observation of checks and balances in the control of public finance
and, by extension, prevents and combats corruption.

The centrality of the National Treasury to ensuring transparency in the country’s financial
affairs came under the spotlight in 2023 when the CoB accused the National Treasury of
inflating the salaries of top public officers and other state officeholders.”’”*> The revelation
highlights the need for continuous scrutiny and oversight by officers running the independent
offices and the citizenry. This entails the checks-and-balances principle between independent
offices and other government entities and helps reduce corruption opportunities. The
competence and integrity of the National Treasury is important in the general scheme of the
anti-corruption strategy, as it is the body that prepares the national budget before it can be
presented to Parliament. The National Treasury’s role in preparation of the 2023/2024 financial
budgeting proposal for the Financial Act 2023 was challenged in court for including a housing

269 Steytler (note 226 above) 397.

270 Public Finance Management Act 18 of 2012.

271 Under sections 95 and 96 of the Public Finance Management Act, the cabinet secretary in charge of finance is
empowered to stop the transfer of funds to a national government entity and a county government, respectively.
272 Constitution of South Africa, 1996, section 216(1).

273 Article 225(3)(a).

274 Article 225(7).

275 Abuso (note 234 above).
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levy that was eventually declared unconstitutional in November 2023.27® The successful court
challenge of the Financial Act is indicative that the oversight mechanisms in the form of legal
and institutional frameworks envisioned in the Constitution have a positive effect on
safeguarding the resources of the Kenyan people.

4.5.6 Central Bank of Kenya

Further safeguards meant to ensure fiscal integrity involve the creation of independent central
banks. Their role is to ensure financial probity and monitor the money flow in and out of the
country.?”” This is crucial, as it combats corruption, especially money laundering and tax
evasion. It also plays a role in stabilising the financial system, which is essential for economic
growth.”’® The Constitution provides for the Central Bank of Kenya (CBK), whose
constitutional duties include formulating monetary policy, promoting price stability, and
issuing currency.?”’

The CBK’s role in the anti-corruption strategy can be read against its chequered past legacy,
in which it facilitated major political corruption scandals.?®® This led to hyperinflation and the
loss of public money to corrupt individuals in government. With that knowledge in their minds,
Kenyans sought to entrench the CBK in the Constitution and secure its independence (and that
of its governor) from any undue political or other interference.?"!

The Proceeds of Crime and Anti-Money Laundering Act of 2009 is a related measure. It is
through its AML/CFT policy that the CBK outlines measures to safeguard its facilities from
being used in the commission of financial crimes.?®* That is why the CBK works closely with
the Financial Reporting Centre (FRC) to fight money laundering and terrorism financing,

276 Okoiti & 6 others v Cabinet Secretary for the National Treasury and Planning & 3 others; Commissioner-
General, Kenya Revenue Authority & 3 others (Interested Parties) (Petition E181, E211, E217, E219, E221, E227,
E228, E232, E234, E237 & E254 of 2023 (Consolidated)) [2023] KEHC 25872 (KLR) para 197. The High Court
declared section 84 of the Finance Act unconstitutional, stating as follows: ‘Article 210(1) of the Constitution
provides that no tax or licensing fee may be imposed, waived, or varied except as provided by legislation. In
addition, Article 10(2) and (c) of the Constitution outlines national values of governance, transparency and
accountability among others. In our view the Section 84 of the Finance Act has shortfalls that negate these
principles.’” After the High Court decision, the National Assembly enacted the Affordable Housing Act 2 of 2024,
which commenced on 22 March 2024. See Cabinet Secretary for the National Treasury and Planning & 4 others
v Okoiti & 52 others; Bhatia (Amicus Curiae) [2024] KESC 63 (KLR). The Supreme Court reversed the
declaration of unconstitutionality of the Finance Act, 2023, in its judgment of 29 October 2024.

277 Steytler (note 226 above) 398.

278 Franceschi & Lumumba (note 27 above) 647.

279 Article 231(2).

280 OG Mwangi ‘Political Corruption, Party Financing and Democracy in Kenya’ (2008) 46 Journal of Modern
African Studies 267, 273. As an example, in the Goldenberg scandal the CBK paid billions of dollars to the
company as compensation for exports of gold and diamonds that, in fact, never occurred. See further Maina (note
110 above) on the Goldenberg scandal.

281 Article 231 (3). See further discussion in Fransceschi & Lumumba (note 27 above) 647.

282 Central Bank of Kenya ‘Governance’ <https://www.centralbank.go.ke/governance/> accessed on 2 February
2024. The CBK emphasises that the crime of money laundering adversely affects the integrity of any country’s
political, social, and economic structures and undermines the financial system, encouraging the commission of
other crimes, such as the financing of terrorist activities.
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among other tasks.?®* An example of the CBK playing this role was in 2018 when it imposed

a fine of USD 3.92 million on five banks arising from AML ‘lapses’.?%

In a nutshell, the CBK’s role in the anti-corruption strategy is crucial in that it provides the
necessary organ to stabilise Kenya’s financial system, making it resilient to corruption and
money laundering. As one of the regulators in the financial sector, it collaborates with other
regulators in support of the work of the FRC in enforcing anti-corruption laws.?*®

4.6 Conclusion

Kenyans’ quest to end corruption was expressed through the aspirations set out in the 2010
Kenyan Constitution, but the latter’s robust anti-corruption goals require a strong institutional
framework for translating these aspirations into reality. The chapter has analysed different
institutional arrangements and their role in the anti-corruption landscape. The legacy of a
centralised system of governance with its attendant ills (such as corruption and abuse of
governmental power) was blamed for the country’s ills. Thus, the Constitution reconfigured
the relationship between the traditional three arms of government. In addition, other institutions
were strengthened, and their roles were defined in order to support governance and democracy.
These institutional arrangements seek to reduce the opportunities that make corruption possible
and enforce and punish corruption when it occurs. They are the basis of the country’s anti-
corruption strategy.

With regard to the three arms of government, the chapter discussed how executive powers have
been dispersed and fragmented in order to reduce the concentration of powers in the executive.
The power and control of resources previously exercised by the executive is now dispersed and
located in Parliament, constitutional commissions, independent offices, and 47 counties. This
has resulted in a considerable reduction in executive powers, while those left in the executive’s
hands are subject to multiple checks and balances under the doctrine of the separation of
powers.

The Constitution assigns the President the responsibility of leading the war on corruption. The
legislature has also been reconfigured and empowered to check the exercise of powers by the
executive. This provides a horizontal separation of power between the executive and the
legislature, enabling Parliament to oversee the exercise of the executive’s powers. Such
oversight reduces the opportunities to engage in corrupt practices. The powers of the purse
have been removed from the executive and vested in the legislature, making this arm of
government an important cog in the anti-corruption strategy. Furthermore, the doctrine of
separation of powers adds multiple checks and balances to the governance system.

In its discussion of the institutional arrangements and how they interact with one another in the
anti-corruption landscape, the chapter revealed the important role of the judiciary in
interpreting, applying and enforcing the Constitution’s anti-corruption vision. The chapter

283 Ibid.

284 Hatchard (note 237 above) 104.

285 Tbid. Other financial sector regulators include the Capital Markets Authority and the Insurance Regulatory
Authority.
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found that safeguarding, protecting, and insulating the independence of the judiciary is vital
for the anti-corruption strategy to work. It also shows how the independence of the judiciary is
constantly under threat from the other arms of government and other influences. The efforts by
the judiciary to restore public confidence in the judiciary and institutional integrity were
discussed. The strides this branch of government has made in the fight against corruption in
Kenya are commendable. In safeguarding its independence, the judiciary has undergone reform
and continues to counter the excesses of the other arms of government by way of judicial review
and the development of jurisprudence on the exercise of governmental powers.

Several other institutions, albeit that they do not govern, make a critical contribution to the
anti-corruption strategy. The successful prosecution of corruption and related offences hinges
on these institutions’ independence and capacity to operate freely without undue influence from
those whom they investigate and prosecute. The discussion highlighted some challenges with
respect to independence and autonomy faced by offices such as the DPP and EACC. These
challenges, the discussion noted, create loopholes that afford opportunities for corruption to
thrive with impunity. The challenges faced by the independent offices of the CoB and Auditor-
General relate to the nature of their work, which puts these offices on a collision course with
those in government who are bent on corruption. This explains the constant threats directed
against these officers, especially when they unearth corruption in the higher echelons of power.

This chapter contends that the independence of different institutions from undue influence by
the political elites is crucial to their playing an effective role in the anti-corruption landscape.
The chapter found that the executive appears to be encroaching on other arms of government,
an issue demonstrated, for instance, by the attacks on the judiciary and other independent
offices, including the Auditor-General and CoB. As the chapter found, what is concerning is
the deliberate erosion of the mechanisms put in place to enable the institution of Parliament to
act as a check on the exercise of executive power.?*® This has weakened Parliament, making it
unable to carry out its mandate of protecting public resources from executive abuse.

The chapter found that the Constitution has restructured and established an institutional
framework capable of implementing and enforcing the expansive legal framework forming part
of the anti-corruption strategy. However, some institutions require reworking and realigning in
terms of design, content and mandate to make meaningful contributions to the anti-corruption
landscape. This would enhance the workings of the oversight mechanisms and improve the
procedural safeguards to create a conducive environment for a seamless and coordinated
response to the corruption problem in Kenya.

Unless the public, constitutional commissions, independent office-bearers and other public
officers commit individually and collectively to defending the vision of the Constitution,
attaining sustainable development will remain a pipe dream for many who have been
condemned to abject poverty by corruption and the mismanagement of public resources. The

286 Kamencu & Josse-Durand (note 56 above) 24-25. In what the authors term a power consolidation under the
disguise of the rule of law, the executive sought to co-opt members of the opposition in a bid to strengthen the
influence of the ruling regime in Parliament. The authors argue that the financial benefits extended to legislators
through state patronage by the executive are used to garner support for the governing coalition in Parliament.
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strategy requires all persons to work together and reverse the dire consequences of public sector
corruption.

160



CHAPTER 5: KENYA’S ANTI-CORRUPTION STRATEGY AND CORRUPTION’S
TRANSNATIONAL DIMENSION

5.1 Introduction

The last three decades have witnessed an exponential growth in national, regional, and
international anti-corruption efforts.! Anti-corruption initiatives have evolved from local or
domestic undertakings into globally coordinated undertakings.? The exponential developments
in the anti-corruption landscape are partly attributable to the globalisation that opened up
transboundary markets over the past decades and continues to fuel international trade.® With
globalisation, corruption trends have evolved, and national borders seem to hold little meaning
in the face of the expanding influence of MNCs.* The harmful effects of corruption, from the
local to the global stage, have necessitated coordinated action at an international level.® Indeed,
the unprecedented health crisis brought about by COVID-19 and other threats posed by
corruption to humanity revealed new frontiers of its borderless nature.®

Kenya is no stranger to transnational corruption. In the 1990s, several conditionalities were
imposed on Kenya by the donor community due to the corruption in the country.” International
organisations, led by the IMF and World Bank, suspended aid and loans to Kenya to coerce the
government into introducing reforms to address corruption in the public sector. Arguably, the
few anti-corruption reforms introduced in Kenya under Moi’s government were donor-driven
and aimed at convincing international organisations and the donor community to resume aid.®

Another area where Kenya had to confront transnational corruption was with respect to
investments. In the oft-cited case of World Duty-Free [WDF] Co v Republic of Kenya, the
foreign investor company admitted to bribing the then head of state. ° This was when the
investor took the dispute before the International Centre for Settlement of Investment Disputes
(ICSID). The government of Kenya invoked the defence that the contract was tainted with

! R Bismuth, J Dunin-Wasowicz & PM Nichols ‘The transnationalization of anti-corruption law: an introduction
and overview’ in R Bismuth, J Dunin-Wasowicz, PM Nichols (eds) The Transnationalization of Anti-Corruption
Law (2021) 1, 1.

2 Ibid xvii.

3 Ibid.

41 Carr ‘Corruption, legal solutions and limits of law’ (2007) 3 International Journal of Law in Context 227, 238.
See also Bismuth et al. (note 1 above) 9.

5 JT Gathii ‘Defining the Relationship between Human Rights and Corruption’ (2009) 31 University of
Pennsylvania Journal of International Law 125, 144—-145.

¢ Bismuth et al. (note 1 above) xviii.

7JT Gathii ‘Kenya’s long Anti-Corruption Agenda 1952-2010: Prospects and Challenges of the Ethics and Anti-
Corruption Commission under the 2010 Constitution’ (2011) 4 The Law and Development Review 184, 191. The
main reason for the withdrawal of aid was the Goldenberg corruption scandal. See Chapter 1.2.1 (note 34). See
further Gathii (note 5 above) 157. In 1991, Denmark cut aid to Kenya, citing a report that USD 40 million had
been corruptly siphoned off from Danish-sponsored projects in 1990.

8 Ibid 191. See S Magu ‘Toa Kitu Kidogo: When “Chai” is not Tea — and Kenya’s Corruption Scandals’ in OE
Hawthorne & S Magu Corruption Scandals and their Global Impacts (2018) 77, 86—87.

9 International Centre for the Settlement of Investment Disputes World Duty Free Company v Republic of Kenya
(2006) 46 ILM 339. In this case, the WDF company received a concession for constructing, maintaining, and
operating duty-free stores at the Nairobi and Mombasa international airports. The concession was secured by the
WDF, which paid a bribe to former President Moi.
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corruption. The ICSID tribunal ruled that Kenya was lawfully entitled to void contractual
obligations due to corruption by the WDF.!°

Several other large-scale corruption scandals were also transnational in nature.!! These
scandals involving PEPs, remain unresolved,'? and point to a lack of accountability by public
officers and PEPs. An example concerns the procurement of the ballot papers Kenyans used in
the referendum that ushered in the Constitution of Kenya, 2010 (hereinafter ‘the
Constitution’)."> The prosecution of Smith & Ouzman Ltd exposed the challenges of
implementing accountability mechanisms in Kenya, particularly in cases with a transnational
dimension in that the evidence used in the UK was not used in the case against Kenyan
officials.'*

The legal regime for addressing corruption has changed and evolved. Any legal strategy for
fighting it must now contend with its transnational nature: it can no longer be addressed at the

10 JP Brun et al. Asset Recovery Handbook: A Guide for Practitioners 2 ed (2021) 288-289.

' Magu (note 8 above) 79-80.

12 Tbid. D Burbidge The Shadow of Kenyan Democracy: Widespread Expectations of Widespread Corruption
(2015) 40. See further JY Bachelard ‘The Anglo-Leasing corruption scandal in Kenya: The politics of
international and domestic pressures and counter-pressures’ (2010) 37 Review of African Political Economy 187,
194-195. Bachelard provides a chronology of the countries and institutions that withdrew aid to Kenya in the
aftermath of the revelation of the Anglo-Leasing Finance scandal. These included the Netherlands’ suspension of
aid to Kenya amounting to USD 146 million; the IMF’s postponement of the release of the fourth and fifth tranches
of its Poverty Reduction and Growth Facility (PRGF) loan worth USD 73 million; and the suspension of five
projects worth a total of USD 265 million by the Word Bank.

13 Magu (note 8 above) 90. Smith & Ouzman Ltd (S&O), based in England, was awarded the contract to print
ballot papers and other security papers by the Independent Electoral and Boundaries Commission (IEBC) in
Kenya. Some of these ballot papers were used in the referendum that ushered in the Constitution of Kenya in
2010. In 2013, the British Serious Crime Unit brought corruption charges against the company, two of its directors
and two other persons. Kenya only became aware of the procurement corruption involving S&O when the trial
was proceeding in Eastbourne in the UK. Despite the evidence used in securing the company’s conviction and its
directors’ coming from Kenya, most of the Kenyans mentioned in the UK case were never prosecuted, with only
two of the IEBC officials being convicted. In Kenya, the criminal case following the scandal concluded in
December 2022 before the anti-corruption court in Nairobi. The sentences imposed on the two convicts were
lenient in comparison to those given to S&O and its directors in the UK. See J Wangui ‘Chickengate scandal:
Former IEBC boss James Oswago fined Sh7.5m or 4 years jail in default’ Nation (5 December 2022)
<https://nation.africa/kenya/news/politics/chickengate-scandal-former-iebc-boss-james-oswago-fined-sh7-5m-
or-4-years-jail-in-default-4043964> accessed on 7 July 2024.

14 W Maina State Capture: Inside Kenya’s Inability to Fight Corruption (2019) 28. See also Opening Note of R v
Smith and Ouzman Ltd & others (Unreported, 22 December 2014) (United Kingdom Southwark Crown Court
decision) <https://www.sfo.gov.uk/cases/smith-ouzman-1td/> accessed on 7 July 2024 and J Parker ‘Bribery and
Corporate Corruption’ (2016) 180 Criminal Law and Justice Weekly 103, 103—104. S&O, a printing company
based in the UK was convicted under the Prevention of Bribery Act 1906. The company was tried and convicted
of international corporate corruption. The company, two of its directors, an international sales manager and a sales
agent were charged with the offence of corruptly agreeing to make payments, contrary to section 1(1) of the
Prevention of Corruption Act 1906. The company had allegedly made corrupt payments to foreign government
officials which influenced the award of business contracts in Kenya and Mauritania. In the Kenyan case, the
payments were made through an agent by the name Trevy James Oyombra. In respect of seven printing contracts
awarded to S&O in 2009 and 2010. An estimated amount of 337,993 pounds was allegedly paid to Kenyan
officials from the Interim Independent Electoral Commission. The bribe was dubbed ‘chicken’ in the emails
exchanged between the agent in Kenya and the two directors of S&O. The company and its two directors were
convicted while the international sales manager and sales agent were acquitted. S&O was ordered to pay 2.2
million pounds made up of a confiscation order of 881,152 pounds and a fine of 1,316,779 pounds. The
masterminds of the company, Christopher John Smith, the chairperson, and Nicholas Smith, the sales and
marketing director, were sentenced to 18 months’ imprisonment and three years’ imprisonment, respectively.

162



national level alone.'> This chapter focuses on how the regional and global anti-corruption
regime has evolved to address corruption and the place of Kenya’s anti-corruption strategy in
the global anti-corruption agenda.

Following the comprehensive examination of Kenya’s legal and institutional framework in the
preceding chapters, it is important to underscore Kenya’s pivotal role in the global fight against
corruption. Due to corruption’s universal and complex nature, no country can successfully
combat corruption alone.'® Any strategy for fighting corruption calls for embracing cooperation
either bilaterally or multilaterally. Kenya has made significant strides in confronting the threat
of corruption, anchoring its anti-corruption strategy in its Constitution."” Moreover, its
ratification of the AU Convention and UNCAC reflects its commitment to and acceptance of
its responsibility to its citizens and the international community to contribute to the global anti-
corruption agenda.'® Conventions establish international legal standards on anti-corruption.
They represent the highest expression and recognition of the corruption problem and a political
commitment to address it.!° It bears repeating that the task of curbing corruption falls on
domestic institutions and the bureaucrats who manage them.?’ Since Kenya ratified these
agreements, it is bound to comply with these anti-corruption standards in its strategy.?!

This chapter analyses the anti-corruption strategy using four different pillars: the prevention of
corruption, the criminalisation and enforcement of corruption laws, international cooperation,
and asset recovery and return. The rationale for analysing these pillars is that Kenya’s
overarching strategy is based on these. In addition, Kenya has committed itself to addressing
corruption following the UNCAC and AU Convention standards. These form part of Kenyan
domestic law by virtue of article 2(6) of the Constitution.*?

15 J Hatchard Combating Corruption: Legal Approaches to Supporting Good Governance and Integrity in Afvica
(2014) 3. The transnational dimension of corruption comes to light, for instance, when senior public servants and
other PEPs loot assets, launder them and stash them in foreign jurisdictions. In laundering the proceeds of
corruption, banks and other financial institutions facilitate the movement of illicit assets around the world.

16 K Olaniyan Corruption and Human Rights Law in Afvica: Studies in International Law (2016) 174.

7' G Muigai ‘Kenya Country Statement at the London Anti-Corruption Summit’ (London Anti-Corruption
Summit, London, May 2016) <https://www.gov.uk/government/publications/anti-corruption-summit-country-
statements> accessed on 7 July 2024. The then Attorney-General, Githu Muigai, enumerated the many reforms
that had been introduced over the years in fighting corruption, culminating in the promulgation of the Constitution
of Kenya in 2010. He reiterated that Kenya is obligated to fulfil its commitment to fighting corruption as per the
ratified conventions, such as the UNCAC.

18 Carr (note 4 above) 239.

19 B Feathers ‘Bribes Without Borders: The Challenge of Fighting Corruption in the Global Context’ (2014) 29
American University International Law Review 287, 287.

20 M Mbaku ‘The International Dimension of Africa’s Struggle against Corruption’ (2010) 10 Asper Review of
International Business and Trade Law 35, 73.

2 Christopher Ndarathi Murungaru v Kenya Anti-Corruption Commission & another [2006] eKLR, (the
Murungaru case). The High Court unequivocally stated that these instruments are the benchmarks against which
the Kenya Anti-Corruption and Economic Crimes Act must be evaluated. See also Ethics and Anti-Corruption
Commission v Patrick Ochieno Abachi & 6 others [2021] eKLR para 145, where the High Court affirmed that the
EACC’s mandate to initiate legal proceedings is in line with the UNCAC, ‘a convention that Kenya has signed
and ratified, and [which is] therefore, applicable under article 2(6) of the Constitution’.

22 Article 2(6) of the Constitution provides in part that ‘[a]ny treaty or convention ratified by Kenya shall form
part of the law of Kenya under this Constitution’. Accordingly, Kenya’s domestic law incorporates generally
accepted international law rules and ratified treaties, including the UNCAC and AU Convention. See also United
Nations Office on Drugs and Crime Country Review Report of Kenya (2015). Theoretically, these anti-corruption
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This chapter is organised into seven sections. Following this introductory section, section two
evaluates the prevention-of-corruption pillar from the international dimension and Kenya’s
efforts to implement this strategy. Section three focuses on the criminalisation and law
enforcement strategy viewed from the international and regional anti-corruption conventions
and evaluates its enforcement in Kenya. This is followed by a brief analysis in section 4 of
international cooperation, a vital component of the global anti-corruption agenda. Section five
addresses asset recovery, another fundamental part of a comprehensive anti-corruption
strategy. Measures for addressing the risks emanating from the interaction between the public
and private sectors are analysed in section six. The final section concludes the discussion.

5.2 Mechanisms for preventing corruption

In health care, prevention is always better than cure; similarly, preventive anti-corruption
measures are more cost-effective than after-the-fact treatment.”> When one focuses on
corruption prevention as a strategy, it means nipping corruption in the bud. The process
involves examining and identifying the opportunities and loopholes exploited by the corrupt
and putting in place measures to seal these loopholes and minimise those opportunities.?* The
prevention strategy is crucial in any meaningful response to corruption. This is so because of
corruption’s complex and diverse nature, which requires a multi-faceted and multilayered
response in the short, medium, and long term if it is to be reduced.”> The AU Convention
contains provisions on preventing corruption, but these are not as detailed as those in the
UNCAC. This discussion will focus more on the prevention measures detailed in the UNCAC
and, where necessary, highlight the measures in the AU Convention.

The World Bank describes prevention as the ‘preferred method’ to address the problem of
corruption.?® The AU Convention and UNCAC underscore that states cannot achieve the
objective of combatting corruption in all its forms without prevention measures.?” Chapter II
of the UNCAC is dedicated to prevention measures.?® The scope of these measures requires
state parties to adopt and implement public administration and anti-corruption principles that
promote the participation of society. The anti-corruption policies and practices should reflect
the principles of the rule of law, proper management of public affairs and public property
management, integrity, transparency, and accountability.”’ Broadly, the AU Convention

instruments are applicable in Kenya except for criminalisation provisions — in the latter case, domestic legislation
is needed in order to specify offences, penalties, and related measures.

23 M Findlay & A Stewart ‘Implementing Corruption Prevention Strategies through Codes of Conduct’ (1991)
3 Current Issues in Criminal Justice 250, 251. See also C Ashton Rethinking anti-corruption in South Africa:
pathways to reform (2024) 20. See further A Makinwa ‘Current Trends in Foreign Bribery Investigation and
Prosecution” 2020 Financial Accountability Transparency & Integrity Background Paper <https://assets-
global.websitefiles.com/5e0bd9edab846816e263d633/5f15¢0a4a35dd9b7abd817b1 FACTI%20BP6%20Foreig

n%?20bribery.pdf> accessed on 5 January 2025.

24 Republic of Kenya Task Force on the Review of the Legal. Policy and Institutional Framework for fighting
corruption in Kenya (2015) 69.

2 QOlaniyan (note 16 above) 157.

26 R Mesick & R Kleinfeld ‘Writing an Effective Anti-Corruption Law (2001).

27 Olaniyan (note 16 above) 157.

28 Articles 514 of the UNCAC (adopted 31 October 2003, entered into force 14 December 2005) 43 ILM 37.

2 1bid article 5(1).

164



recognises that corruption thrives in an environment characterised by bad governance and the
failure of democratic norms and institutions.*® As a result, the AU Convention emphasises
respect for democratic norms and institutions, the rule of law, good governance, participation
of the people and human rights as fundamental principles in anti-corruption.’!

The Constitution entrenches several fundamental anti-corruption principles as national values
and principles, including good governance, integrity, transparency, and accountability.?? As
discussed earlier (in Chapter 3, section 3.3), Chapter Six of the Constitution is dedicated to
leadership and integrity and focuses on the responsibilities of leadership.*® Taking the oath of
office is a prerequisite for the legitimate exercise of authority by state officers.>* Implicitly, the
oath binds all those entrusted with public positions to abstain from engaging in all acts,
including corruption, which are inconsistent with the objectives of the Constitution. The oath
focuses the state officer on the duty to consistently and faithfully serve the common interest of
the public.®® To prevent corruption, the oath commands and requires the state officer to observe
the limits of the exercise of the entrusted authority and not to abuse such trust for private gain.¢

State officers are to conduct themselves within well-defined boundaries in public and in private
life. These rules are designed to prevent conflict-of-interest situations, which provide ideal
opportunities for engaging in corrupt conduct.’’ The financial probity of state officers is
covered in detail and includes restrictions on maintaining foreign bank accounts.®® Interpreted
broadly, this provision aims at sealing the loopholes commonly exploited by senior public
officers and holders of political office in laundering illicitly acquired proceeds.** Additionally,
the provision prohibits state officers from seeking or accepting personal loans and other
benefits that may compromise the integrity of the office. Similarly, the way gifts and donations
are to be treated by the state officers is also detailed.*’ The aim is to avoid conflicts of interest
by maintaining integrity in the service of the public.

30 AK Abebe ‘The African Union Anti-Corruption Regime: Enhancing the Potential Impact of the Advisory Board
on Corruption” Kenya’ in CM Fombad & N Steytler (eds) Corruption and Constitutionalism in Africa: Revisiting
Control Measures and Strategies (2020) 436, 439.

31 Ibid.

32 Article 10(2)(c) of the Constitution. Other national values and principles include democracy and participation
of the people. Chapter 3 of this research contains a detailed discussion of these national values and principles as
part of Kenya’s anti-corruption strategy envisioned in the Constitution.

3 Ibid. Article 73 provides that leaders exercise entrusted authority. It also defines the ethical principles that guide
state officers in discharging their functions and responsibilities. They include honesty, integrity, discipline, and
commitment to serving the people.

34 Ibid article 74.

35 Olaniyan (note 16 above) 123.

36 Ibid.

37 Article 75 of the Constitution.

38 Ibid article 76.

3 For example, Messrs Gichuru and Okemo were indicted for money laundering in Jersey (part of the Crown
Dependencies of the UK). Efforts to extradite the two men to stand trial failed before the Kenyan courts. See The
Attorney-General v Windward Trading Limited [2016] JRC 048A (Royal Court Samedi decision)
<https://star.worldbank.org/asset-recovery-watch-database/windward-trading-40220150350-case> accessed 10
November 2024.

40 Article 76(1) of the Constitution provides that a gift or a donation to a state officer belongs to the Republic
unless exempt through legislation. For case law where gifts and loans were an issue, see Ethics and Anti-
Corruption Commission v Thomas Gitau Njogu & 4 Others [2019] eKLR , which dealt with loans from a friend.
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Chapter Six of the Constitution also prohibits state officers from engaging in certain activities,
such as other gainful employment while serving as a full-time state officer; holding of office
in a political party when one is appointed as a state officer; and, upon retirement, holding a
position as a director, employee or chairperson in a company owned or controlled by the state
or state organ.*! These are all premised on avoiding conflict-of-interest situations that might
lead to corruption. State officers are to dedicate their service to the public full-time and are
prohibited from engaging in any other gainful employment.*? The restrictions extend to state

officers who can only engage in limited part-time service upon retirement.*’

The UNCAC requires states to establish fully resourced independent commissions or agencies
and mandate them to implement, coordinate, and oversee the policies and practices necessary
for preventing and combatting corruption.** Article 79 forms part of Chapter Six of the
Constitution in fulfilment of this obligation. Pursuant to this article, Parliament passed the
EACCA, which created the EACC.#

The EACCA empowers the EACC to implement the corruption prevention strategy. Regarding
state officers, the EACC is empowered to prevent corruption through various measures. These
include developing a code of ethics,*® developing and promoting standards and best practices
in integrity and anti-corruption,*” and working with other state and public officers to develop
and promote standards and best practices in integrity and anti-corruption.*® In keeping with the
theme of the corruption prevention strategy and the upholding of fundamental rights, the
EACCA grants the EACC powers to monitor the practices and procedures of public bodies to
detect corrupt practices. This is subject to article 31 of the Constitution (on privacy). Where
the monitoring unearths weaknesses, the EACC is empowered to ensure the revision of
methods of work or procedures that may perpetuate corrupt practices.*’ This provision implies
that the commission is mandated to enforce its recommendations in pursuit of its corruption-
prevention function.*

Article 13 of the UNCAC requires states to promote public awareness of and education in the
fight against corruption.>' This provision is significant as a prevention measure to promote
ethics and integrity in society. Enlisting the public’s participation in decision-making and

At paragraph 22, the first defendant, Thomas Gitau Njogu, admitted that some USD 2,000 in his possession should
have been declared. The money was forfeited to the state.

41 1bid article 77.

42 Ibid article 77(1).

4 Ibid article 77(3).

4 Article 6 of the UNCAC provides that these agencies or entities are to be independent so as to enable them to
carry out their functions without undue influence.

4 Ibid. The UNCAC requires a state party to establish a body or bodies that prevent corruption. The EACC Act
establishes the EACC, pursuant to article 79 of the Constitution.

46 Ibid section 11(1)(a)(ii).

47 Ibid section 11(1)(a)(i).

48 Ibid section 11(1)(b).

4 Ibid section 11(1)(j).

50 Task force report (note 24 above) 72. The EACC is empowered, inter alia, to ‘undertake preventive measures
against unethical practices and corrupt practices’.

3! Article 6(1)(b) of the UNCAC obligates states to prevent corruption by disseminating information, while article
13 focuses on promoting the active participation of individuals and groups in raising awareness of corruption.
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ensuring that the public has effective access to information enables it to play its part in the fight
against corruption. The EACC is the commission mandated to ‘raise public awareness on
ethical issues, educate the public on the dangers of corruption, and enlist and foster the public
support in combatting corruption ...’3> The following section analyses the prevention of
corruption through codes of conduct.

5.2.1 Codes of conduct for public officials

The UNCAC highlights the need for state parties to apply codes or standards of conduct to
public officials. This enhances the proper performance of public functions and promotes
integrity, honesty, and responsibility among officials.’® Essentially, codes of conduct aim to
promote the highest levels of probity and integrity in public life by establishing clear guidelines
for ethical behaviour, thereby preventing corruption.>* Finlay and Stewart argue that codes of
conduct aim to influence attitudes rather than prescribe behaviour.’> Ultimately, codes of
conduct ‘propound the official morality. They are the mirrors through which communities are
to be educated towards an anti-corruption consciousness.’>®

Indeed, as explained by the Council of Europe Model Code of Conduct (the COE Code), a code
of conduct specifies the standards of integrity and conduct to be observed by public officials
and helps them meet those standards.>” Codes of conduct also inform the public about what
standards they should expect from public officials.”® In recognition of the importance of
developing codes of conduct to guide public officials in the management of public affairs, the
UNCAC provides that in developing its own code of conduct, each state party ‘shall take note
of the relevant initiatives of the regional, interregional and multilateral organisations, such as
the International Code of Conduct for Public Officials’.>

Developing codes of conduct for public officials 1s now accepted as an international best
practice in the anti-corruption agenda. Some countries, including Kenya, enshrine their codes
of conduct in their constitutions.® Chapter Six of the Kenyan Constitution contains a general

32 Section 11(1)(h) of the EACCA.

33 See articles 8(1) and (2) of the UNCAC.

34 Olaniyan (note 16 above) 125.

>3 Findlay & Stewart (note 23 above) 256.

%6 Ibid.

57 Committee of Ministers of the Council of Europe Recommendation R10: Codes of conduct for public officials
(Recommendation of the Model of Code of Conduct for Public Officials) (106" Session Strasbourg 11 May 2000).
38 Ibid appendix.

3 Article 8(2) of the UNCAC. The importance of developing effective codes of conduct for public officials in
anti-corruption prevention is underscored in the Framework for Commonwealth Principles on Promoting Good
Governance and Combating Corruption. It states that ‘the rule of law should apply to all those involved in the
administration and provision of services in the public interest, as it does to the whole of civil society. Those
holding offices of trust need to be bound by well-publicized Codes of Conduct with appropriate sanctions for
breaches that are enforced consistently and vigorously. These Codes should, inter alia, cover: standards of
integrity, potential conflict of interest, acceptance of gifts, misuse of information for personal gain, and disclosure
of assets and financial interests. Ethical standards should be promoted — through education and training where
necessary — instilling pride in the virtues of integrity, professionalism, efficiency, transparency and impartiality
in the public service.’

0 Article 75 of the Constitution provides for the conduct of state officers, while articles 76 and 77 focus on
financial probity and restrictions of state officers’ activities, respectively. See also Hatchard (note 15 above) 38.
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code of conduct for state and public officers, as discussed earlier. Furthermore, Chapter
Thirteen of the Constitution sets out the values and principles of public service.®! These include
high standards of professional ethics,®? efficient, effective and economic use of resources,*
accountability for administrative acts,%* transparency and provision to the public of timely,
accurate information.®> These codes of conduct are fleshed out in national legislation.®

With the elaborate code of conduct for state and public officers entrenched in the Constitution,
article 80 of the Constitution requires Parliament to enact a law establishing procedures and
mechanisms to implement Chapter Six.%” Pursuant to this requirement, Parliament enacted the
LIA. The main challenge facing the LIA is its failure to adequately prescribe penalties for
violating the general code of conduct provided in Chapter Six.®® As discussed in Chapter 3 of
this study, the proposed LIA bill suffered at the hands of parliamentarians. The legislators’
deletion of the clause requiring persons presenting themselves for election and selection as
state officers to possess personal integrity, competence, and suitability, as contemplated by the
Constitution, left the EACC with no mechanisms to ensure the proper administration of Chapter
Six. The declaration of assets, income and liabilities by those in leadership was also left out, as
discussed below.

5.2.2 Mechanisms for declaring assets, income, and liabilities

Globally, wealth declaration by public officials is regarded as an acceptable mechanism for
enhancing accountability in the public service.®’ Article 8(5) of the UNCAC provides for the
establishment of measures by a state party requiring public officials to make declarations with
respect to their outside activities, employment, investments, assets, and substantial gifts or
benefits. The AU Convention requires state parties to commit themselves ‘to require all or
designated public officials to declare their assets at the time of assumption of office and during

and after their term of office in the public service’.””

Certain characteristics generally make for an efficient asset and income declaration system.
Ideally, such a system should be anchored in the Constitution to protect it from being weakened
for political purposes.’! It should also indicate who is to disclose and what should be disclosed.

61 Article 232(1) of the Constitution.

©2 Ibid article 232(1)(a).

63 Ibid article 232(1)(b).

% Ibid article 232(1)(e).

% Ibid article 232(1)(f).

% See the POEA, section 21 of the EACA, and Parts II and III of the LIA.

67 Article 80(a) of the Constitution.

8 The Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others [2013] eKLR.
One of the applicants’ main arguments was that the LIA is unconstitutional. The reason for that assertion was that
its provisions failed to provide mechanisms to address corruption as required by article 80 of the Constitution.
Although the High Court accepted the argument that the LIA is probably inadequate to address the integrity and
leadership concerns that led to the passing of the Constitution, in an interesting twist it declined to declare the LIA
unconstitutional.

% B Sihanya & E Ngumbi ‘The Viability of Lifestyle Audits as an Emerging Anti-corruption Tool in the Public
Sector: Concepts, Essentials and Prospects’ (2020) 4 Journal of Anti-Corruption Law 80, 95.

0 Article 7(1) of the AU Convention.

7! Hatchard (note 15) above 41.
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Further details on how often public officers are to update their declaration, which body will
receive the information, and to whom this information is accessible are all crucial building
blocks for an effective wealth declaration system.”?

As mentioned, Kenya has a general code of conduct entrenched in the Constitution; the EACC
is mandated to enforce it. However, the LIA, which was enacted to provide mechanisms and
procedures for the effective administration of Chapter Six, falls short of this requirement.
Regrettably, when Parliament deliberated the proposed LIA bill, it deleted a proposal requiring
candidates for state offices to declare their income, assets, and liabilities to the EACC.”? The
discussion thus turns now to the declaration of income, assets, and liabilities (DIALS).

In 2003, Kenya enacted the POEA ‘to advance the ethics of public officers by providing for a
Code of Conduct and Ethics for public officers and requiring financial declaration from certain
public officers’.”* In terms of corruption prevention, the declaration of assets, income and
liabilities is crucial to anticipating potential conflicts of interest before any misconduct
occurs.”” The POEA does this by requiring officers to regularly declare their assets and
liabilities.”® Yet the lack of a verification mechanism poses a challenge to the users of these
declarations. This is compounded by the challenges of accessing these declarations due to a
lack of publication. Article 35 of the Constitution provides that every citizen has the right to
access information held by the state.”” However, the POEA sets conditions to be fulfilled by
any person seeking access to the information in the DIALs.”® Additionally, the current DIALs
regime is susceptible to declarations being tampered with to further the cause of public officers
to suit their purposes. For example, an officer may alter the declaration to match his or her
possession of unexplained wealth.”

Another drawback to the effective application of DIALSs is the lack of adequate sanctions for
making a false or inaccurate declaration or failing to make one at all.*° For the sanctions to be
operational, each commissioner is required to adopt procedures for the administration of
sanctions provided in the POEA. Delays in establishing the procedure to administer sanctions

explain the dearth of cases where a breach of section 32 of the POEA has been sanctioned.

2 Ibid 41-42.

3 AfriCOG Integrity in Leadership? An assessment of Kenya'’s performance in enforcing constitutional values
(2015) 15-17. See also Commission for the Implementation of the Constitution v Parliament of Kenya & 5 others
[2013] eKLR (CIC case).

4 Preamble of the POEA.

> M Chene ‘‘African experience of asset declarations’ (U4 Expert Answer, 21 April 2008)
<https://www.u4.no/publications/african-experience-of-asset-declarations.pdf> accessed on 6 July 2024.

76 Section 26 of the POEA requires every public officer to submit a declaration of his or her income, assets and
liabilities once every two years.

7 Article 35 of the Constitution.

78 Section 30 of the POEA provides that any person may formally apply to the responsible commission for access
to the contents of a declaration. The applicant must demonstrate a legitimate interest and good cause to the
satisfaction of the responsible commission.

7 Ethics & Anti-Corruption Commission v Jimmy Mutuku Kiamba & 3 others; Equity Bank Ltd (Interested Party)
[2019] eKLR paras 32-33.

80 Section 32 of the POEA.
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The challenges in the current asset and liability disclosure regime have led to calls for
legislation on lifestyle audits.®! Another solution to the challenges highlighted above would be
to adopt e-declarations for all public servants (a system successfully used by Ukraine’s
National Agency on Corruption Prevention).®? A digital version of DIALs would be easier to
complete, store and retrieve. It would also aid in verifying the accuracy of what is declared.

Part of Kenya’s obligation under the UNCAC is to develop transparent procurement systems.%
The enactment of the PPADA fulfilled this obligation. The latter plays a major role in
preventing and curbing procurement-related corruption in the country. Broadly, the provisions
in the PPADA emphasise oversight of the public procurement and disposal of public goods and
services.® The enactment of the PPADA demonstrates Kenya’s compliance with its obligation
under the UNCAC, which requires state parties to periodically evaluate the adequacy of the
domestic legislation to fight corruption.®® The next section evaluates the criminalisation and
law enforcement pillar and its role in the transnational anti-corruption strategy.

5.3 Criminalisation and law enforcement

Criminal law is generally viewed as the most effective means of combatting corruption.®® This
popular view is reflected in the UNCAC, which devotes 45 of its 54 substantive articles to
criminalising corruption and related offences, their investigation, and sanctions. Chapter III of
the UNCAC is devoted to criminalisation and law enforcement, and forms the heart of the
UNCAC.¥ Regarding corruption offences, the UNCAC requires each state party to adopt a
wide range of offences by ‘legislation and other measures’.*® These include bribery, abuse of
office, trading in influence, diversion of funds, extortion, illicit enrichment, laundering the
proceeds of corruption, and other offences.®’

Kenya has enacted various anti-corruption laws that criminalise corruption and related
offences. The ACECA, Bribery Act, PPADA, and POEA proscribe offences that include
embezzlement;” abuse of office;”! improper enrichment of public officials;’* bribery;’* dealing

8! Sihanya & Ngumbi (note 69 above) 80-117.

82 B Cela ‘Electronic Asset Declarations for Public Officials — two years after its launch. A panacea against
corruption?” UNDP (25 August 2018) <https://www.undp.org/ukraine/blog/electronic-asset-declarations-public-
officials-two-years-after-its-launch-panacea-against-corruption> accessed on 6 July 2024.

8 Article 9(1)(a) of the UNCAC. See also United Nations General Assembly Special Session Res 32/1 (2 June
2021) UN Doc A/RES/S-32/1 articles 11 and 16.

8 Sections 53—69 of the PPADA enumerate general principles of procurement and asset disposal.

85 Article 5(3) of the UNCAC. The PPADA was enacted in 2015 and repealed the earlier Public Procurement and
Disposal Act 3 of 2005, which was deemed inadequate for curbing procurement-related corruption.

86 Hatchard (note 15 above) 147.

87 M Kubiciel ‘Core Criminal Law Provisions in the United Nations Convention against Corruption’ (2009) 9
International Criminal Law Review 139, 141.

88 Article 15 provides that ‘[e]ach State Party shall adopt such legislative and other measures as may be necessary
to establish as criminal offences ...’

8 Articles 15-27 of the UNCAC. Other offences include bribery in the private sector, embezzlement in the private
sector, concealment, obstruction of justice, and aiding or abetting the commission of Convention offences.

9 Section 45 of the ACECA.

1 Ibid section 46.

92 Section 11 of the POEA.

93 Sections 5-8 of the Bribery Act.

170



with suspected property;”* and obstruction of justice.”” It is worth noting that in September
2023, section 2 of the ACECA, which defines economic crimes, was amended to include
money laundering as an economic crime.”®

These are welcome developments considering the complex nature of corruption and the
continuous laundering of the proceeds of corruption by senior public officers and PEPs. A
major challenge identified in the international and domestic anti-corruption framework, as in
Kenya, is that the provisions for criminalising corruption offences fall short of covering grand
or large-scale corruption.”” This has been identified as a loophole in the international anti-
corruption framework.”® Indeed, most justice systems in developing countries are unwilling or
unable to deal with grand corruption crimes by PEPs and their networks.”

Arguably, although there is a need to criminalise all forms of corruption for a comprehensive
anti-corruption strategy, every state should ascertain the most prevalent form of corruption and
not only define it but follow through with a concrete commitment to prosecute and adequately
punish it.!% The high-level corruption cases witnessed in Kenya call for the criminalisation of
the offence of plunder of government resources, as is the case in the Philippines.'”! The
rationale for elevating grand corruption offences, and specifically criminalising them, is to
ensure the prioritisation of investigating and prosecuting grand corruption. In addition,
specialised investigation bodies should be provided with adequate resources and have the
requisite specialised skills to deal with these offences. In the UK, for example, the Serious
Fraud Office is mandated to investigate criminal offences, including bribery and corruption,
which appear to involve serious or complex fraud.!??

It is important to emphasise that the success of using criminal law in the fight against corruption
has not been encouraging. There have been few successful prosecutions or convictions of those
accused of corruption. This has caused frustration on the part of the public and the international
community, leading to reservations about any real commitment to combatting corruption.'®
The reason for the low success levels lies in the complexities of investigating and prosecuting

corruption, which the following discussion turns to.

% Section 47 of the ACECA provides that a ‘person who deals with property that he believes or has reason to
believe was acquired in the course of or as a result of corrupt conduct is guilty of an offence’. Essentially, the
meaning of corrupt conduct, as per ACECA, includes conduct constituting corruption or economic crime. Section
2 of the ACECA includes money laundering as an economic crime.

% Ibid section 66.

% The Anti-Money Laundering and Combating of Terrorism Financing Laws (Amendment) Act 10 of 2023.

97 M Benestad Policy Brief: Let Us Get Serious about Grand Corruption: An Indispensable Priority for the 2021
UN General Assembly Special Session (2020).

% Ibid. See also G Dell ‘Tackling grand corruption impunity: Proposal for a definition and special measures’ 2023
Transparency International Working Paper <https://images.transparencycdn.org/images/2023-Working-paper-
Tackling-grand-corruption-impunity.pdf> accessed on 7 July 2024.

% Benestad (note 97 above).

100.CM Fombad ‘Corruption and the Crisis in Constitutionalism in Africa’ in CM Fombad & N Steytler (eds)
Corruption and Constitutionalism in Africa: Revisiting Control Measures and Strategies (2020) 15, 40.

101 Tagk force report (note 24 above) 76.

192 Dell (note 98 above) 14.

103 Hatchard (note 15 above) 147.
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5.3.1 Investigation and evidence-gathering in corruption matters

Corruption is, by nature, complex. It often involves parties who are seriously committed to
keeping their affairs secret, and this presents significant challenges to investigators who have
to deal with either the bribery or intimidation of potential witnesses and accomplices.!® The
challenge is compounded when it comes to gathering evidence from another jurisdiction, or
when the main culprits are fugitives in a foreign jurisdiction.!%

To try to surmount some of these challenges, the state parties of the AU Convention commit
themselves to developing investigation procedures in corruption and related offences with a
view to keeping up with technology and increasing the efficacy of actors in the anti-corruption
space.'% The admissibility of evidence gathered using these methods is a developing area, one
in which Kenya needs legal reform.'?” Furthermore, the chain of custody and maintenance of
integrity and security of evidence during the transfer of evidence gathered from different
jurisdictions are major challenges in corruption matters.!?® Other obstacles include ensuring
that the evidence meets Kenya’s legal standards regarding admissibility and that such evidence
from other jurisdictions is authentic and verifiable.!” In addition, a lack of sufficient expertise
in translating evidence from other jurisdictions is a recurrent problem.

Investigating all forms of corruption and gathering evidence are crucial to combatting
corruption and ensuring the effective operation of the criminal justice system. The EACC is
the primary agency mandated to investigate corruption, while the Directorate of Criminal
Investigation is responsible for investigating serious cases.!!? For the purposes of this section,
the mandate extends to economic crimes, money laundering, and organised crimes.!!! Section
21 of POCAMLA creates the FRC.!'? The FRC serves as a financial intelligence unit. Among
other duties, it provides financial intelligence to law enforcement authorities, which helps in
the investigation and prevention of money laundering and terrorist financing.!!?

It is crucial that all these law enforcement authorities cooperate to ensure effective investigation
and evidence-gathering. Unfortunately, in some cases, any such coordination has encountered
challenges, leading to unsuccessful prosecution of corruption cases and the perpetuation of
impunity. The discussion turns to the prosecution and adjudication of corruption.

104 Tbid 148.

105 Tbid.

106 Article 7(3) of the AU Convention.

107 ] Wangui ‘No electronic evidence in Sh7bn Anglo Leasing case’ Business Daily (19 October 2022)
<https://www.businessdailyafrica.com/bd/economy/no-electronic-evidence-in-sh7bn-anglo-leasing-case-
3991078> accessed on 7 July 2024.

108 Tbid.

109 Ibid.

10 Preamble of the EACA. See also Okiya Omtatah Okoiti & 2 others v Attorney-General & 4 others [2018]
eKLR.

11 Section 35(b) of the National Police Service Act 11A of 2011 provides that the Directorate shall ‘undertake
investigations on serious crimes including homicide, narcotic crimes, human trafficking, money laundering,
terrorism, economic crimes, piracy, organised crime, and cybercrime among others’.

112 See POCAMLA.

113 Tbid section 24.
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5.3.2 Prosecution of corruption and related offences

The DPP is responsible for the prosecution of corruption matters in Kenya. In an effective anti-
corruption strategy, the independence of this office is paramount. Prosecutorial discretion
should be exercised in accordance with the rule of law. The UNCAC addresses prosecutorial
independence by equating it to that of the judiciary.!'*

In fulfilling its obligation under the UNCAC, Kenya entrenched the DPP’s office in the
Constitution as a guarantee of its independence. However, as discussed in Chapter 4,'!° the
office withdrew several high-profile corruption cases following the 2022 presidential
elections.!!® The probable explanation for the withdrawal points to the danger that politicising
prosecutorial decisions holds. In recent cases, the exercise of prosecutorial discretion has come
under scrutiny.''” In one of the cases, the presiding magistrate expressed frustration at the
prosecutor’s turnaround.''® Such incidents undermine the effectiveness of the fight against
corruption. In practice, once a court declines to accede to the application for the DPP to
withdraw the corruption case, the prosecutor closes its case, which leads to an acquittal.

Arguably, the EACC should be empowered to prosecute corruption cases. This has been the
practice in countries such as Sierra Leone, where the national constitution removed the
prosecution of corruption cases from the attorney-general.!!” The other alternative is to make
available the private prosecution of corruption matters. Admittedly, this option has not been
explored in Kenyan courts post-2010.'2° Perhaps it is time to test this, taking a cue from the
High Court case where the judge stated that ‘in criminal procedure, where the police have
condensed their evidence which they hold sufficient to found a case for prosecution, but the

DPP fails to take up the prosecution, the law provides that private prosecution can follow’.!?!

114 Article 11(2) of the UNCAC provides that measures ‘to the same effect as those taken pursuant to paragraph 1
of this article may be introduced and applied within the prosecutorial service in those State parties where it does
not form part of the judiciary but enjoys independence similar to that of the judicial service’. Article 11(1) provides
for the independence of the judiciary, as well as for measures to strengthen integrity and prevent opportunities of
corruption among members of the judiciary.

115 See Chapter 4, section 4.2.3 of this research.

116 M Kamencu & C Josse-Durand ‘Kenya’s 2022 Election. Ruto’s Win and Intra-Elite Struggles’ 2023 The
French Institute of International Relations Research Paper, 25
<https://www.ifri.org/sites/default/files/migrated files/documents/atoms/files/ifri_kamencu jossedurand kenya
2022 election_dec2023.pdf> accessed on 10 November 2024.

7S Mwende ‘Judge condemns trend of withdrawing cases’ The Star (16 February 2024) <https://www.the-
star.co.ke/news/2024-02-16-judge-condemns-dpps-trend-of-withdrawing-cases/> accessed on 7 July 2024.

118 Republic v Nicholas Karume Weke and 8 others Anti-corruption Case No. 20 of 2015.

119 Constitution of the Republic of Sierra Leone, 1996 (with Amendments through 2008). Section 64(3) states that
‘all offences prosecuted in the name of the Republic of Sierra Leone except offences involving corruption under
the Anti-Corruption Act, 2000, shall be at the suit of the Attorney-General and Minister of Justice or some other
person authorized by him in accordance with any law governing the same’.

120 M Mungai ‘Testing Alternatives: Private Prosecutions as a Useful Anti-Corruption Tool in Kenya’ (2019)
4 Kabarak Journal of Law and Ethics 91, 112.

121 Bryan Yongo Otumba & another v Director of Criminal Investigations & 4 others [2018] eKLR. See also Dell
(note 98 above) 25. The trend of private prosecution of grand corruption cases was noted by a judge in the UK.
Private prosecution led to a conviction in South Africa in the environmental criminal case of Uzani Environmental
Advocacy CC v BP Southern Afiica (Pty) Ltd 2019 (5) SA 275.
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As discussed in earlier chapters, the adjudication of corruption and economic crimes is key to
any comprehensive anti-corruption strategy.!?> The UNCAC calls upon state parties to prevent
corruption among members of the judiciary while taking measures to strengthen its integrity.'?’
Kenya has made great strides in establishing specialised magistrates’ courts and an anti-
corruption division at the High Court. The main challenge encountered in these courts arises
from the delays in prosecuting the cases.!** The other complaint is that courts, in passing
sentences for those convicted of corruption, do not take into account the gravity of the crime.'?>
The effectiveness of global efforts to fight corruption rests on international cooperation and

collaboration, the subject to which the discussion now turns.
5.4 International cooperation

Corruption is a universal problem. For that reason, no country can successfully and sustainably
fight it alone. Increased cross-border corruption leads to the movement of resources stolen by
corrupt politicians and other corrupt networks transcending state borders. The stolen resources
are then stashed in foreign secrecy jurisdictions where national judiciaries have little or no
reach.!?® These are some of the reasons why the fight against corruption has shifted from the
local and national to the global stage. To advance the fight against corruption, efforts must be
focused on cooperating and coordinating at national, regional, and global levels.

The UNCAC'?” and AU Convention'?® provide for international cooperation as a key pillar in
the fight against corruption. In response to the transnational dimension of corruption, the two
conventions require state parties to cooperate and assist each other in preventing, investigating,
and prosecuting offenders. The AU Convention establishes a framework for cross-border
cooperation on corruption. Issues considered are extradition, investigation, obtaining evidence,
and asset recovery.!? Article 19 of the AU Convention is dedicated to international
cooperation. Article 15 deals with extradition and requires member states to establish
corruption offences as extraditable.'** Where a member state does not extradite a suspect within
its territory, it has a duty to prosecute,'*! with article 18 providing for cooperation and mutual

122 Transparency International ‘CPI 2021: Trouble at the top’ Transparency International News (25 January 2022)
<https://www.transparency.org/en/news/cpi-2021-trouble-at-the-top> 8 August 2022. The point is made that
regardless of how well-designed or comprehensive its legal and institutional frameworks, a weak, dysfunctional
or corrupt justice system is incapable of deterring or sanctioning corruption.

123 Article 11(1) of the UNCAC.

124 Editorial Desk ‘Businessman Kamani, 5 Others Freed in Sh7bn Anglo Leasing Scandal Case’ Capital News
(19 January 2024) <https://www.capitalfm.co.ke/news/2024/01/businessman-kamani-5-others-freed-in-sh7bn-
anglo-leasing-scandal-case/> accessed on 7 July 2024. See also S Muhindi ‘Possible Manupilation? Blow to DPP
as Anglo-leasing evidence thrown out: A request from Kenya needs to be made by a competent authority’ The
Star (5 October 2021) <https://www.the-star.co.ke/news/2021-10-04-blow-to-dpp-as-anglo-leasing-evidence-
thrown-out/> accessed on 7 July 2024.

125 Article 30(1) of the UNCAC.

126 Bismuth (note 1 above) xxi.

127UNCAC, articles 43—50 (Chapter V).

128 Article 18 of the AU Convention.

129 Article 15 of the AU Convention deals with extradition, while article 18 provides for cooperation and mutual
legal assistance.

139 Tbid article 15(1).

B11bid article 15(6).
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legal assistance. In recognition of the increased interlinkages between states, article 17 of the
AU Convention provides that a member state may not invoke bank secrecy to conceal or deny
providing information to other member states seeking evidence in corruption-related matters.

One distinct aspect of the AU Convention is jurisdiction. Article 13 generally requires member
states to establish jurisdiction to prosecute a suspect if the offence was wholly or partly
committed within their territory or if the suspect is a resident or citizen of the state, regardless
of where the offence was committed. This broad jurisdiction covers cases where a state
considers that an offence committed abroad affects its vital interests or otherwise has harmful
consequences for it. Significantly, while the AU Convention focuses on the relationship
between African states, the UNCAC establishes a global regulatory framework, which gives it
a broader reach.

Chapter IV of the UNCAC deals with international cooperation in detail. The UNCAC covers
extensive aspects of cooperation and mutual legal assistance. These include detailed provisions
on cooperation between national authorities'** and between national authorities and the private
sector.'** Furthermore, article 43 provides an overview of the other articles detailing specific
aspects of international cooperation (articles 44—50). Article 44 details issues of extraditing
persons for any convention offences. Article 46 details mutual legal assistance between state
parties, and article 48 deals with law enforcement cooperation.

In compliance with its obligations to facilitate international cooperation in the fight against
corruption, Kenya’s legal regime consists of POCAMLA, the Extradition (Commonwealth
Countries) Act,'** and the Extradition (Contiguous and Foreign Countries) Act Cap 76 of
1987,'%° among others. Although these laws pre-date the Constitution, they are amended
periodically to enhance their relevance in fighting corruption. '3

In recent years, Kenya has benefitted from international cooperation. Some of the proceeds
from corrupt activities were returned to Kenya from Jersey in 2020.'%’

132 Article 38 of the UNCAC.

133 Tbid article 39.

134 Act Cap 77 of 1968.

135 Act Cap 76 of 1987.

136 This is in line with article 5(3) of the UNCAC, which require states to periodically evaluate legal instruments
and administrative measures to determine their adequacy in fighting corruption. In 2023, Kenya reviewed and
amended several laws relevant to the fight against corruption and money laundering. See further the Amendment
Act (note 96 above).
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In 2011, Jersey authorities convicted Windward Trading for money laundering. Funds
amounting to GPB 3.6 million were confiscated.'*® The long-running matter exposed some of
the challenges Kenya encountered in processing extradition requests from Jersey. Jersey sought
to extradite the former Kenya Power boss, Mr Gichuru, and ex-energy minister Chris Okemo.
The request was made before the Constitution was promulgated. The extradition proceedings
lingered in the court system for more than 10 years owing to a dispute over just who (between
the Attorney-General and the DPP) should issue the authority to proceed with the extradition
proceedings.!*® The Supreme Court ordered that the matter proceed before the magistrates’
court under the authority issued by the DPP. !4

In 2022, Kenya lost the case to extradite Okemo, while Gichuru’s extradition proceedings were
halted due to his ill health. The Supreme Court suggested that the roles of the two offices in
the extradition process should be settled in national legislation. This appears to have been
among the issues addressed by the extensive legislation contained in the Amendment Act of
2023, where the Act established the central authority in charge of extradition as the office of
the Attorney-General.'*!

In addition, the DPP seems to face challenges in gathering evidence from foreign jurisdictions
and eventually transmitting and presenting it to courts. For example, in one of the high-profile
cases, the accused were acquitted after the court threw out the evidence obtained from
Switzerland.'*? Evidence-sharing between Kenya and other state parties also seems to be a
challenge. For example, after the directors of Smith & Ousman Ltd were convicted in the
infamous Chicken Gate scandal, the evidence used by the UK authorities appears not to have
been used by the Kenyan Courts.!* Only two of the persons mentioned in the British court
were ever convicted seven years after the matter had been finalised in the UK courts.'**

5.5 Asset recovery in international anti-corruption measures

Under Chapter V of the UNCAC, asset recovery is referred to as a fundamental principle.
Underscoring the significance of this pillar in the anti-corruption landscape, the former United
Nations Secretary-General referred to the provisions on asset recovery (which required member
states to return assets obtained through corruption) as a major breakthrough.'*> He added that
the return of stolen assets would enable governments to redress the social harms occasioned by
the looting. Asset recovery is also an important consideration for the realisation of international
development. The SDGs include the reduction of illicit financial flows and the return of stolen

133 R Wanjiru ‘The Jersey Return: Public Participation and Transparency Lessons’ (CiFAR, 3 August 2023)

<https://cifar.eu/the-jersey-return-questions-over-public-participation-and-transparency/> accessed on 7 July
2024.
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of the Extradition (Contiguous and Foreign Countries) Act. Both sections designate the Attorney-General as the
central authority in line with sections 2 and 5 of the Mutual Legal Assistance Act.
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assets, as well as the reduction of corruption and bribery in all its forms as part of its goals and
targets.!*® The Financial Action Task Force (FATF) pays close attention to this, and particularly
so in relation to PEPs, financial institutions, and the enablers who help conceal illicit gains in
secret jurisdictions.'*” It is worth looking more closely at how recovering the proceeds of
corruption is important to the overall anti-corruption agenda.

Recovering the proceeds from corrupt transactions is central to the strategy contained in the
UNCAC. From an international perspective, asset recovery refers to the process by which
proceeds of corruption transferred in foreign jurisdictions are recovered and repatriated to the
country from which they were stolen.'*® On the domestic scene, asset recovery refers to the
return of stolen public moneys and other assets to the government.'#’

The purpose of asset recovery is to remove the incentive for crime by stripping criminals of the
proceeds of the crime.!>° It takes the profit away from corruption. The asset recovery principle
is premised on the idea that corruption is an acquisitive crime committed by individuals who
elevate private interest over the public interest in the use of public resources.!>! While the AU
Convention simply provides for asset recovery,'>> the UNCAC treats asset recovery ‘as a
fundamental principle’.!>® State parties are required to afford each other the widest measure of
cooperation in asset recovery matters.'>* The UNCAC approaches asset recovery in several
ways. These include conviction-based asset forfeiture; non-conviction-based forfeiture;
unexplained wealth orders; and civil recovery.!> A detailed discussion of all these aspects is
beyond the scope of this research. The discussion below examines these aspects in a

compressed manner and focuses more on analysing the Kenyan asset recovery regime.

5.5.1 Conviction-based asset forfeiture

Article 31 of the UNCAC provides that state parties are to take ‘to the greatest extent possible
within its legal system’ all measures necessary to confiscate the proceeds of crime arising from
offences listed in the Convention. Article 31 forms the basis of conviction-based asset
forfeiture. Depending on the scope of the specific statutory framework, an order for forfeiture
can be object-based (meaning it concerns a particular property).'*® It can also be value-based,

146 United Nations General Assembly Res 70/1 (21 October 2015) UN Doc A/RES/70/1.

147 See JP Brun et al. Unexplained Wealth Orders: Toward a New Frontier in Asset Recovery (2023) 9 and 12.
148 CiFAR ‘Asset Recovery in Kenya’ 2022 CiFAR Research Paper, 1 <https:/cifar.eu/wp-
content/uploads/2022/10/Asset-Recovery-in-Kenya-2.pdf> accessed on 7 July 2024.

1499 Dell (note 98 above) 38. Asset recovery involves tracing, freezing, seizing and confiscating assets. When the
assets are in foreign jurisdictions, the process involves international cooperation and cross-border return of assets.
130 National Director of Public Prosecutions v Mohamed NO and Others 2003 (5) BCLR 476.
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where the offender is ordered to pay a sum equal to the benefit derived from the corrupt

conduct.'’

Conviction-based forfeiture faces several challenges. The standard of proof required for
corruption in most corruption-related cases is high: it must be proven beyond a reasonable
doubt. Since most corrupt acts involve persons who are invested in the outcome, getting the
necessary witnesses to come forward and testify may be extremely challenging, as such
witnesses can be bribed or intimidated.'*® These factors have a significant effect on conviction
rates, including the often lengthy duration of proceedings: the offenders may have died or fled
the jurisdiction. All of these compound the difficulties of securing convictions. This impedes
subsequent orders for asset recovery, as conviction must precede an order for asset recovery.'>
Consequently, conviction-based asset forfeiture is not always a viable option for certain
corruption cases. What, then, of non-conviction-based asset forfeiture?

5.5.2 Non-conviction-based asset forfeiture, civil law actions, and unexplained wealth
orders

Non-conviction-based asset forfeiture (NCBAF) refers to proceedings that allow courts to
confiscate assets, including those derived from corrupt conduct prior to securing a conviction.
Article 54(1)(c) of the UNCAC forms the basis of NCBAF. This requires that state parties
consider ‘taking such measures as may be necessary to allow confiscation of ... property
without a criminal conviction in cases where the offender cannot be prosecuted by reason of
death, flight, absence or in other appropriate cases’.!*° The proceedings are directed to property
(in rem) believed to be the proceeds of corruption or the instrumentalities of corruption. The
statute specifies the body mandated to conduct the proceedings.

Conviction-based asset recovery requires a conviction to be effective. In practice, NCBAF
offers a useful complement to criminal law approaches to corruption, particularly when the
criminal law responses are inadequate.'®! In this regard, NCBAF has several advantages. First,
it bypasses the criminal process, making it easier to focus on forfeiture of the proceeds of
corruption.'®? Secondly, the forfeiture order can still be pursued where the order was not made
after a conviction of a corruption matter.'®® Thirdly, the standard of proof that the property
constitutes the proceeds of corruption is decided on a balance of probability.'®* Fourth, since
NCBAF is a civil action, any formal immunity against prosecution enjoyed by a public officer

157 Ibid.
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159 Ibid.
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is not applicable.'® Finally, with effective international cooperation, states can trace, recover
and repatriate the proceeds of corruption even if located in foreign jurisdictions.!®¢

However, an action brought in pursuit of asset forfeiture raises constitutional issues such as the
right to a fair trial and the right to property.'®” The concern is that though proceedings leading
to forfeiture orders may be labelled ‘civil’, they have all the characteristics of criminal
proceedings.'%® This notion was rejected by an appeal court in Northern Ireland. The court ruled
that such confiscation orders were ‘the state’s response to the need to recover from those who
seek to benefit from crime the proceeds of their unlawful conduct’.!®® Additionally, NCBAF
raises concerns about the potential encroachment on property rights.!”® Different jurisdictions
have dealt with these concerns depending on the mischief sought to be cured by the law and,
at times, on a case-by-case basis.

Related to the above are the civil law actions used for asset recovery. The UNCAC addresses
the question of how a state can pursue a civil action in a foreign jurisdiction. Article 53 requires
state parties to take the necessary measures ‘to permit another state party to initiate civil action
in its courts to establish title to or ownership of property acquired’ through the commission of
a Convention offence. The rationale for this is to enable states to recover illegally obtained
funds no matter where they are located.!”!

Additionally, an emerging tool employed in the recovery of stolen assets is what is commonly
known as Unexplained Wealth Orders (UWO).!”> UWO is an investigative and confiscation
procedure which can be directed at certain persons, requiring them to explain how they
acquired certain assets once the authorities have shown that the assets are incommensurate with
their known source of income.!”® The proceedings may apply to natural as well as legal persons.
UWO plays an important role in recovery proceedings involving PEPs. Importantly, it does not
require the establishment of a link between the asset and the crime.!”* UWO offers another way
to take away the proceeds of crime (including corruption).

A further possibility for recovery is available via the tax system. When there are reasonable
grounds to suspect criminal activity, the system should seek to secure the payment of tax on
the income, profits, or other gains of those involved in such conduct.!” Generally, tax
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investigations (usually concerned with recovering evaded taxes), when coordinated with UWO
investigations, enhance asset recovery.!”®

Any strategy seeking to recover and return the proceeds of crime should employ a combination
of most (if not all) of these remedies. The tools of conviction-based, non-conviction-based,
civil law asset recovery, UWO and taxation are all geared towards asset recovery. The
discussion now turns to Kenya’s asset recovery regime as a pillar of its anti-corruption strategy.

5.5.3 Recovering the proceeds of corruption in Kenya

Kenya has several statutes that deal with asset forfeiture. This section focuses on the ACECA
and POCAMLA. The ACECA is the basis for the conviction-based asset forfeiture regime for
corruption. The NCBAF is premised on both the ACECA and POCAMLA. The latter is more
detailed in its coverage, essentially because it was enacted to comply with the requirements of
the international conventions on asset recovery.!”” POCAMLA seeks to combat the offence of
money laundering and ‘provide for the identification, tracing, freezing, seizure and confiscation
of proceeds of crime, and for connected purposes’.!”® Kenya’s journey to using asset recovery
proceedings to prevent and fight corruption has been fraught with challenges. Until recently,
asset recovery proceedings brought before Kenyan courts have failed largely because the courts
prioritised the suspect’s right to a fair trial over the collective public interest in fighting
corruption. Suspects have occasionally successfully exploited the tensions between the
constitutionally guaranteed rights to fair trial and other due process concerns and the competing
vision to fight corruption.!”

Kenya does not have an explicit provision proscribing the offence of illicit enrichment as is
commonly included in international treaties dealing with corruption. However, a reading of
sections 2(1) and 55(1) of the ACECA depicts the presumption of a corrupt offence in terms
similar to the offence of illicit enrichment as defined under AU Convention and UNCAC.'*°
Under article 1 of the AU Convention, illicit enrichment is defined as ‘the significant increase
in the assets of a public official or any other person which he or she cannot reasonably explain
in relation to his or her income’. A reading of article 20 of the UNCAC reveals that illicit
enrichment entails a ‘significant increase in the assets of a public official that he or she cannot
reasonably explain in relation to his or her lawful income’. In a similar vein, section 2(1) of the
ACECA defines unexplained assets as those ‘whose value is disproportionate to [a person’s]
known sources of income ... and ... for which there is no satisfactory explanation’.!®! These
provisions require the suspect to prove the lawful origin of the alleged proceeds.

176 JP Brun et al. (note 147 above) 69.

177.C Gikonyo ‘The Kenyan Civil Forfeiture Regime: Nature, Challenges and Possible Solutions’ (2020) 64
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From the perspective of criminal law, once the state establishes the presence of unexplained
assets, the presumption is that they were derived from illegal activities. The next step is to
reverse the burden of proof and demand that the suspect prove his or her innocence. This
offends the fundamental principles of a fair trial in which the accused is presumed innocent
until proven guilty. Furthermore, requiring the accused to provide information on how he or
she acquired the tainted property, the argument goes, forces the accused to provide evidence
that might be self-incriminating.'®? In essence, the proceedings in pursuit of illicit enrichment
or unexplained assets require shifting the evidential burden in ways that upset the tenets of due
process.

In addition, the evidence adduced in asset-recovery proceedings can be used in a subsequent
criminal prosecution for corrupt conduct, considering that the standard of proof is beyond
reasonable doubt.'®® Section 55(9) of the ACECA applies retrospectively. The foregoing
reservations on both the use of evidence obtained from a civil proceeding in a criminal
proceeding and the retrospective application of the law, viewed from a human rights standpoint,
raise concerns about the usefulness of unexplained assets proceeding in the war on corruption.
However, there are equally compelling reasons for imposing limitations on these rights if the
fight against corruption is to move forward. For example, criminally prosecuting corruption
involves gathering enough evidence to prove the case beyond a reasonable doubt. Proving
corrupt activities committed in secret may be an insurmountable task for the prosecution,
especially when the information sought by the prosecution is within the suspect’s
knowledge.'® Coupled with the above is the undue influence exerted by powerful public
officers and other PEPs, which may also impede investigations and the prosecution’s
outcome.'®> These and other reasons justify shifting the burden of proof in asset-recovery
proceedings onto the defendant.

Courts in some jurisdictions have dealt with the tension between unexplained assets
proceedings and the question of how reverse onus impacts on the burden of proof.'3® The courts
have held that reverse onus provisions are permissible in matters where the promotion of
collective societal rights and public interest outweigh the individual rights to a fair trial.'*’ That
means the reverse onus clause will be applied if it advances the need to protect society from a
particular vice, corruption being one. Arguably, balancing community interest and individual
rights is important in enhancing the public confidence that the rule of law is being upheld. In
the past, Kenyan courts have prioritised individual rights at the expense of the public interest.
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Gathii posits that failure by the courts to carefully balance these interests can permit corruption
to flourish with impunity.'®® This conservative view of rights has frustrated efforts to fight
public sector corruption.

The Assets Recovery Authority (ARA) is mandated to implement POCAMLA provisions on
civil and criminal forfeiture.'® The courts’ jurisprudence indicates that this asset-recovery
route has not yielded much.!*® Several challenges can be attributed to this, including turf wars
between the prosecution, Attorney-General and the ARA. The synergy in the implementation
of the asset-recovery pillar in Kenya seems to be promising when viewed in terms of the
provisions of the ACECA. It is to this that the discussion now turns.

The ACECA provides for the forfeiture of unexplained assets. Kenya is one of the pioneers in
employing this asset recovery tool.!”! Section 55(2)(a) provides as follows:

The Commission may commence proceedings under this section against a
person if ... after an investigation, the commission is satisfied that the person
has unexplained assets; and the person has, in the course of the exercise by
the commission of its powers of investigation or otherwise, been afforded a
reasonable opportunity to explain the disproportion between the assets
concerned and his known legitimate sources of income and the commission
is not satisfied that an adequate explanation of that disproportion has been
given.

The above is the first process. Unexplained assets proceedings are commenced and adjudicated
before the High Court.'”? The EACC is mandated to initiate asset-recovery proceedings against
a person who has accumulated assets that cannot be explained by known sources of income.
The commission must satisfy the court on a balance of probability that the person has
unexplained wealth. Once the court is satisfied with the evidence, the person suspected of
possessing unexplained assets will be required to satisfy the court through evidence that the
assets were acquired in a legitimate way rather than through corrupt conduct. Only after the
court has assessed the evidence, and is satisfied that the property was acquired in an illegitimate
way, will it order that the assets be forfeited to the government. Recent jurisprudence indicates
that this is an evolving and promising avenue for asset recovery in Kenya. The following
discussion touches on a few of the cases to support the point.

5.5.4 Evolving Jurisprudence on Kenya’s asset recovery regime

An examination of Kenyan jurisprudence reveals a paradigm shift in the approach to asset
recovery. The case of Amuti is instructive in how it made use of unexplained assets proceedings

188 Gathii (note 5 above) 126. Gathii points out that ‘this is because human rights and procedural rights, such as
due process — the right not to have due delay in court proceedings, and the right to a fair trial — can be used by
corrupt government officials to circumvent and avoid punishment and accountability for the role they play in
acquiring personal gain for themselves at the expense of the people they are serving’.
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to recover assets acquired through corruption.’®> The case began in 2008 when proceedings
were filed before the High Court seeking the forfeiture of suspected unexplained assets held by
Mr Amuti. The matter was heard by way of submission, after which the court dismissed the
application for forfeiture in 2011. One of the court’s findings was that shifting the evidential
burden from the plaintiff to the defendant was unfair as it appeared to impose a higher standard
of proof upon the defendant than was normally the case.!”* The Kenya Anti-Corruption
Commission (KACC, the legal predecessor of the EACC) appealed the matter.!*> The Appeal
Court overturned the High Court decision and directed that the matter be heard at the Anti-
Corruption Division of the High Court. In the second round of proceedings, the court agreed
with the applicant that the unexplained assets held by the defendant were the proceeds of
corrupt conduct and ordered that these be forfeited to the state.!°® A further appeal by Mr Amuti
was dismissed by the Supreme Court of Kenya in 2020.!%7

The importance of this case is that it demonstrates the evolution of unexplained assets as a tool
for asset recovery in Kenya.!”® The Appeal Court’s decision crystallised the conditions
necessary for declaring assets as unexplained in corruption matters and therefore liable for
forfeiture. First, there must be a set time for the investigation of a person.'®® Secondly, there
must be reasonable grounds for suspecting that the person is guilty of corruption or economic
crime.?” Thirdly, the person must have assets whose value is disproportionate to his known
sources of income at or around the time of the investigation period.?! Finally, the defendant
must be unable to provide a satisfactory explanation for the disproportionate asset.?%> The Court
of Appeal settled the issue of protection of the right to property when it stated that

[t]he protection of the right to property has socio-political, moral, ethical,
economic and legal underpinning. The right protects the sweat of the brow —
it does not protect property acquired through larceny, money laundering or
proceeds of crime or any illegal enterprise.?®?

The above pronouncement aligns with the Constitution and clearly recognises corruption as a
ground for limiting the enjoyment of economic rights.?** This case set the foundation for the
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other unexplained assets cases that have been and continue to be prosecuted in Kenya. It can
be termed the trailblazer in the recovery of the proceeds of corruption. It is a best practice that
can provide lessons for other jurisdictions when using unexplained wealth proceedings to

recover assets.?®

The trajectory which began with the Amuti case was taken up in the case of Abachi (concluded
in 2021).2% Bound by the Amuti appeal decision, the High Court in the Abachi case ordered
the forfeiture of proceeds of corruption linked to the Anglo-leasing Finance scandal. The High
Court also developed the jurisprudence regarding forfeiture of unexplained assets held by legal
or other real persons. Essentially, the development illuminated the issue of beneficial
ownership, where although the property was registered in the name of other persons, it was still
traced to the first defendant.

The court’s finding on beneficial ownership is highly instructive.?’” The pronouncement in the
case opened the door to using unexplained wealth proceedings to recover unexplained assets
that the corrupt may hide in corporate structures and trusts. The issue here is that the registered
owner is merely holding such property on behalf of the suspect. The evolution in the use of
UWO in recovering proceeds of corruption is significant in pursuing assets embezzled or
misappropriated by PEPs and concealed in elaborate schemes through the use of agents,
relatives, friends and associates as proxies.?%

Another interesting development is the concurrent application of both civil and criminal
proceedings in the fight against corruption. The Kiamba case (decided in 2022) is important in
that it employed both civil and criminal proceedings to address corruption.?’” Here, conducting
the civil case before the criminal case enabled the state to recover the corruption proceeds
quickly.?'" Essentially, this ensured that Kiamba and his circle of friends and relatives did not
enjoy the proceeds of the crime while the assets were preserved and not allowed to dissipate.
Although the magistrate acquitted the accused at the initial criminal trial, the state still

recovered the assets from the case.?!!

Another important aspect of the case is in the way the High Court dealt with it. When the
magistrate acquitted the accused persons of corruption charges, the DPP appealed to the Anti-
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Corruption Division of the High Court. The High Court overturned the acquittal and sentenced
Mr Kiamba to a cumulative 15 years in prison.?!? These innovative developments reveal the
importance of asset recovery as a major new weapon in anti-corruption strategy.

The Kiamba case underlined the value of cooperation between anti-corruption agencies: the
initial investigation was triggered by a suspicious transaction report from Kenya’s FRC.?!* The
EACC conducted extensive investigations and served the suspect with an order to explain his
wealth, which was suspected to be incommensurate with his known source of income. Kiamba
insisted that the unexplained wealth was in fact the proceeds of legitimate business dealings.
In turn, the Kenya Revenue Authority (KRA) filed an application for a preservation order
claiming unpaid taxes on these funds.?!'# After adjudicating the matter, the High Court ordered
Kiamba to forfeit assets worth KES 318 million (USD 3 million) to the state.?!® Thereafter, the
DPP charged the suspects with various offences (including abuse of their offices and
authorising illegal payments for office materials that were never, in fact, purchased).?!®

The success achieved in the Kiamba case also highlights the importance of hands-on mentoring
and the building-up of the skills necessary to tackle corruption at a domestic level. Experts
from the Basil Institute on Governance assisted and mentored the EACC officers who
conducted the investigations and the prosecution of the case.?!” The success of such cases takes
time, and it is a worthwhile investment not only for government agencies but also for those
who support and fund the anti-corruption cause.

Related to the above is the issue of how developments in UWOs continue to influence other
UNCAC member states and enhance asset recovery in general. For instance, in 2017, the UK
amended the Proceeds of Crime Act 2002 (POCA) through the Criminal Finances Act 2017
(CFA).?!8 This amendment introduced new provisions relating to UWOs. The UWO provision
targets the proceeds of corruption and other crimes as these are spirited away to the UK and

laundered through the purchase of property and in British flexible financial system.?!’?

The legislation on UWO systems in the UK, one of the world’s leading financial centres, has
influenced developments in anti-corruption measures in several African countries.
Documented cases indicate that African PEPs conceal their ill-gotten gains in the UK and other
secret jurisdictions affiliated with the UK.?** Kenya benefited from the above developments
through high-level diplomatic efforts to speed up the return of assets from the British Overseas
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215 See Marsh (note 209 above).

216 Ibid.

27 Tbid.

218 Brun et al. (note 147 above) 22.

219 Tbid.

220 Freigang & Martini (note 208 above) 14-17.
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Territories and Crown Dependencies.??! The following section discusses the transnational anti-
corruption strategy, as it addresses the intersection of private and public sector corruption.

5.6 The private sector and the international anti-corruption strategy

A detailed analysis of the intersection between private-sector and public-sector corruption is
beyond the scope of this research. As such, this section will focus on a few aspects of this
interface and the transnational anti-corruption strategy. The UNCAC recognises that
combatting corruption must involve the private sector.??2

Webb argues instructively that any international anti-corruption strategy must include actors
from MNCs.??* Globalisation and privatisation have blurred the line between the public and
private sectors. MNCs have a great impact on the global economy and influence how countries
are run. Recent research reveals that countries and MNCs from developed countries which are
considered ‘clean’ in the Global North nonetheless play a significant role in the deepening
problem of corruption in Africa.??* Multinationals have played an active role in the corruption
of African leaders and other PEPs, and governments in countries (with ‘safe havens’) have
looked the other way as monies (primarily from developing countries) benefit their financial
systems and agencies.??

The shift in addressing foreign bribery by multinationals has evolved slowly. It was led by the
United States with the passing of the Foreign Corrupt Practices Act (FCPA).??® This
criminalised what had been regarded by many MNCs as the ordinary ‘cost of doing
business’.??” This changed with the passing of the OECD Convention in 1998.2*® As mentioned
earlier, the signing of the UNCAC signified a new global consensus around dealing with
corruption. The two treaties are highly significant in that individual states are obliged to enact
domestic laws which outlaw foreign bribery. As an international anti-corruption instrument,

22 Hatchard (note 175 above) 234. There are 14 British Overseas Territories: Anguilla, Bermuda, the British
Virgin Islands, the Cayman Islands, Gibraltar, Montserrat, and the Turks and Caicos Islands. The Crown
Dependencies include the Bailiwick of Guernsey, the Bailiwick of Jersey, and the Isle of Man. See also Freigang
& Martini (note 208 above) 22; DEO Gumba ‘Kenya must do more than just find the money’ ISS Today (18 June
2019) <https://issafrica.org/iss-today/kenya-must-do-more-than-just-find-the-money> accessed on 7 July 2024.
222 Article 12 of the UNCAC.

223 P Webb ‘The United Nations Convention Against Corruption: Global Achievement or Missed Opportunity?’
(2005) 8 Journal of International Economic Law 191, 213.

224 NJ Udombana ‘Fighting Corruption Seriously: Africa’s Anti-Corruption Convention’ (2003) 7 Singapore
Journal of International Comparative Law 447, 447. Olaniyan (note 16 above) 178.

225 Ibid. See also Mbaku (note 20 above) 65.

226 Foreign Corrupt Practices Act of 1977. For more on the influence of the FCPA on multinational instruments
on corruption and money laundering, see E Katzarova & J Ansart ‘The Americanization of International Anti-
Corruption: The influence of the FCPA on the OAS and the OECD Conventions’ in R Bismuth, J Dunin-
Wasowicz, PM Nichols (eds) The Transnationalization of Anti-Corruption Law (2021) 31-63.

227 Carr (note 4 above) 227.

28 R v Smith & Ouzman Ltd & others (Unreported, 22 December 2014). The case was the first Serious Crimes
Office (SFO) trial in the UK and resulted in the conviction of a corporation for foreign bribery. The sentences
included jail time for Nicholas Charles Smith, who served three years in prison. There was also a confiscation
order and a fine for the company. Notably, though the accused were charged under the Prevention of Corruption
Act of 1906, the sentence was imposed as per the guidelines of the Bribery Act of 2010. See also Parker (note 14
above).
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the OECD Convention focuses on the supply-side (the bribery of foreign officials).??’
Companies have been subjected to compliance requirements, and when they offend, some
companies have resulted in the self-reporting of their corrupt deals (usually to avoid being
disbarred from conducting international business).

These developments have arguably influenced transnational anti-corruption strategies.
Acknowledging that transnational corruption is a driver of domestic corruption and a
destabilising factor in the financial architecture is a real step forward in addressing
corruption.?*® The recent active enforcement of foreign bribery laws by members of the OECD
Convention indicates a new concerted effort to address transnational corruption.?3! Companies
that bribe African public servants to secure and keep business can now be successfully
prosecuted for such offences in their own countries.

An example of this is the UK prosecution and conviction of Smith & Ouzman Ltd and its two
directors.?*? Although the recorder that was sentencing this matter did not order compensation
because there was uncertainty whether the compensated money would reach the people who
were entitled to it, the UK government nonetheless decided (in 2017) to at least channel some
of the penalty proceeds to Kenya in the form of seven ambulances.?*?

As mentioned earlier (in Chapter 1), the high number of ratifications that the UNCAC received
signifies the international community’s firm commitment to eliminating and deterring
corruption.?** However, the global anti-corruption movement has acknowledged the UNCAC’s
inadequacies in addressing evolving corruption problems. Research has shown that some cases
are of such a complex nature that they defy the existing legal framework.?*> Such challenges
are compounded by the fact that grand corruption cases often involve multiple offenders across
multiple jurisdictions.?*® Furthermore, combatting transnational corruption is an ongoing effort

229 Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (opened
for signature 17 December 1997, entered into force 15 February 1999) 37 ILM 1. The Convention states that
‘bribery is a widespread phenomenon in international business transactions including trade and investment ... and
that all countries share a responsibility to combat bribery in international business transactions’.

230 International Monetary Fund Review of Implementation of the 2018 Framework for Enhanced Fund
Engagement on Governance (2023).

231 The sentencing remarks of Mr Justice Fraser of the Southwark Crown Court in The Serious Fraud Office v
Glencore Energy UK Ltd (Unreported, 3 November 2022) (United Kingdom Southwark Crown Court decision)
<https://www.judiciary.uk/wp-content/uploads/2022/11/Sentencing-Remarks-Glencore.pdf> accessed on 7 July
2024.

232 Smith & Ouzman case (note 228 above).

233 Ibid. See also Glencore Energy UK (note 231 above). The judge emphasised that the offences were committed
across borders and jurisdictions and called them international offences. The sentencing remarks reveal the
spurious descriptions of funds withdrawn from banks in Switzerland, Nigeria, and other countries. See also Parker
(note 14 above) 103 and M Goldbart ‘£2m Smith & Ouzman fine funds African development’ Printweek (21
March 2017) <https://www.printweek.com/content/news/2m-smith-ouzman-fine-funds-african-development/>
accessed on 7 July 2024.

234 As of 31 October 2023, there were 190 parties and 140 signatories to the UNCAC. For further reference see
United Nations Treaty Collection ‘14. United Nations Convention Against Corruption’ (United Nations Treaty
Collection) <https://treaties.un.org/Pages/ViewDetails.aspx?src= IND&mtdsg no=XVIII-14&chapter=18&cla
ng=_en> accessed on 28 September 2024. These include 185 UN member states, The Cooks Islands, the Holy
See, the State of Palestine and the European Union.

235 Dell (note 98 above).

236 bid.
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that requires sustained political will, cooperation, and innovation by all.?*’ The challenge is
that some leaders of state parties and other PEPs are bent on enriching themselves with the
attendant impunity. These PEPs control the police, the prosecutions and the courts, making it
impossible for the local justice systems to hold them accountable.?*® These leaders also tend to
control the media and do not allow their activities to be exposed.

These are some of the factors that led to the first Special Session of the United Nations General
Assembly Against Corruption (UNGASS) in 2021.23° At this session, state parties to the
UNCAC recommitted themselves to prioritising and addressing transnational aspects of
corruption.

In the Political Declaration adopted at the 2021 UNGASS, member states committed
themselves to addressing challenges, implementing measures to prevent and combat
corruption, and strengthening international cooperation.?*® The recent sentencing of cases
involving MNC:s indicates that grand corruption cases committed across multiple jurisdictions
pose the problem of perpetuating impunity. The international prescriptions in the conventions
have little effect where high-level officials control the state and work with powerful elites to
illicitly abuse state power.?*! It is apparent that the time is ripe for jurisdictions with strong rule
of law to play a leading part in criminal enforcement against grand corruption and also to assist
weaker jurisdictions.?** Such an approach would advance global efforts to address grand
corruption. This is in line with developments in other mechanisms being used to address
corruption, as addressed below.

5.6.1 The rise of deferred prosecution agreements and other mechanisms

Two developments with great potential for dealing with corruption and money laundering are
deferred prosecution agreements and non-prosecution agreements, commonly referred to as
non-trial resolutions (NTRs). Under these arrangements, a bribe-paying individual or
corporation can avoid prosecution (for corruption-related offences).?** In exchange for non-
prosecution, the individual or company concerned discloses details of the corrupt payments to
foreign PEPs and provides a detailed account of the money laundering trails. At a transnational
level, companies that have offended in multiple jurisdictions have increasingly entered into
such arrangements as a way of avoiding disbarment from tendering.?**

Although the OECD Convention and UNCAC imagine that state parties may consult in cases
where more than one party has jurisdiction over a case of foreign bribery, this is not obligatory

237 Hatchard (note 15 above) 334.

233 ML Wolf ‘The World Needs an International Anti-corruption Court’ (2018) 3 Daedalus 144, 147. CPI (note
122 above).

239 UNGASS (note 82 above).

240 Ibid.

241 Dell (note 98 above) 3.

242 Ibid.

243 Hatchard (note 175 above) 31. For a discussion on the pros and cons of deferred DPAs and NPA, see S St-
Georges & D Saint-Martin ‘The global diffusion of DPAs: The not-so functional remaking of the rules against
business corruption’ in R Bismuth, J Dunin-Wasowicz, PM Nichols (eds) The Transnationalization of Anti-
Corruption Law (New York: Routledge, 2021) 469, 469-489.

244 Hatchard (note 175 above) 253
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on the parties. According to Hatchard, this raises the possibility of carbon-copy prosecutions
or other enforcement actions being taken by different jurisdictions against the offending
corporate entity.?*> Essentially, this allows the victim countries to utilise the information
disclosed by the corporations to identify their own PEPs involved in the criminality and
prosecute them. This is a new development in addressing transnational corruption and money
laundering, and one which developing countries should embrace. These developments interlink
with the money laundering challenges discussed below.

5.6.2 Money laundering and beneficial ownership transparency

A focus on illegal financial flows (and particularly those stemming from corruption) is a new
element in addressing transnational corruption. Many of these illicit funds (whether emanating
from drugs, terrorism or corruption-related activities) go through the banking system.?*¢
Corruption and money laundering are intrinsically linked. Essentially, the funds used for
bribery are laundered through such instruments as shell businesses, corporate structures and
trusts.?*” While some of the proceeds from corrupt practices are laundered domestically, most
proceeds from grand corruption are laundered in other jurisdictions.>*® That is why the
preamble to the UNCAC includes money laundering.>*

International conventions are increasingly establishing legal standards for dealing with
corruption. These express a recognition of the depth of the corruption problem and demonstrate
a political commitment to address it through cooperation.?>° This is apparent in the anti-money
laundering rules that seek to address evolving financial crime, especially the new, essentially
borderless financial crimes enabled by virtual transactions and cryptocurrencies. Transnational
enablers are playing an increasingly critical role in assisting with the cross-border movement
of illicit funds.?>! Money is moved across borders with the services of professionals and
institutions in terms of what Hatchard calls ‘you cannot do it alone’ principle.?*?

These enablers or facilitators include lawyers, financial institutions, accountants, real estate
agents, trusts and company service providers, and company formation agents.?>* The enablers
have access to crucial information about corruption and how best to launder its proceeds. Their
position enables them to detect suspicious cases early on and are well-positioned to report them.
However, where these enablers are not obligated or fail to report, the results are detrimental to
the financial system and society.?>*

2 Ibid.

246 Bismuth et al. (note 1 above) 85.

247 Tbid 86. See also Olaniyan (note 16 above) 80.

248 Hatchard (note 15 above) 337.

24 The preamble of the UNCAC states that the UNCAC was adopted because the state parties were concerned,
inter alia, ‘about the links between corruption and other forms of crime, in particular organized crime and
economic crime, including money-laundering’.

230 Feathers (note 19 above) 287.

2! Freigang & Martini (note 208 above) 4. The services provided by different professionals help the corrupt to
conceal the illicit origin of funds and circumvent enforcement measures while remaining anonymous.
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Addressing money laundering presents several challenges. For instance, non-financial service
providers may provide services in jurisdictions outside their formal operating licences.?’
Furthermore, these enablers may provide services to clients based in a foreign jurisdiction.
Thus, for example, a law firm may be consulted to incorporate a shell business by an agent
representing a suspicious PEP in a secret jurisdiction. The law firm may need to have a local
agent who incorporates the business entity. The agent may never know who is behind the shell
entity. Such arrangements do not auger well for supervision on compliance with reporting
requirements (where these exist).2>® The authorities may not be aware of the money laundering
risks posed by the providers of these services. Furthermore, the service providers, or, in this
case, the enablers, may not be subject to local money laundering obligations. There is also a
need to regulate real estate agents to avoid the problem of domestic and foreign nationals
laundering funds through the real estate sector.”®’ (All these features are important to the
beneficial ownership transparency (BOT) standards discussed below.)

Research shows that almost 70 per cent of grand corruption cases involve anonymously owned
companies (and other corporate structures or entities).>>® These are used to enable money
laundering both within countries and transnationally in ways that make it extremely difficult
for law enforcement to follow the money trail.>>® Herein lies the value of BOT. This has focused
on enhancing prevention and combatting corruption. Meanwhile, FATF, in its 40
recommendations, plays a big role in the enforcement of anti-money laundering rules that
protect the global financial system.?®® FATF recommendations provide a useful reference to
what is meant by the beneficial owner.?®! Ultimately, a natural person or persons control the
last tier in all corporate structures, arrangements, and entities.

Recent efforts led by the FATF and the Group of 20 (G20) have led to the establishment of
international standards for enhancing BOT. This is because the lack of accurate information on

255 Ibid 21. Enablers provide their trust and corporate services in other jurisdictions in two ways. First, they may
act on behalf of clients and directly incorporate companies; they may also serve as trustees or nominee directors
in a third country. Secondly, they may sub-contract local enablers to provide those services on their behalf.

2% Ibid.

27 H Wario, V Omolo & W Okumu ‘Kenya is once again in FATF’s crosshairs’ ISS Today (9 May 2024)
<https://issafrica.org/iss-today/kenya-is-once-again-in-fatf-s-crosshairs> accessed on 7 July 2024. The author
highlights Kenya’s vulnerability to money laundering by prominent individuals from South Sudan who launder
money by purchasing luxury real estate in Kenya.

258 E Shornick et al. ‘Beneficial ownership transparency and the United Nations Convention against Corruption:
progress and recommendations’ (Open Ownership, 13 June 2023), 1 <https://0o0.cdn.ngo/media/documents/oo-
submission-to-UNODC-2023-06.pdf> accessed on 7 July 2024.

259 Hatchard (note 175 above) 226. The crucial role played by anonymous corporate structures and entities in
laundering the proceeds of corruption has recently been highlighted by the revelations in the Panama Papers,
Luanda Leaks and Pandora Papers.

260 Financial Action Task Force International Standards on Combating Money Laundering and the Financing of
Terrorism & Proliferation: The FATF Recommendations (2022). Others matters covered under the FATF include
terrorist financing and the purchase of weapons of mass destruction

26 Tbid. Glossary includes reference to who ‘ultimately owns or control’, and ‘ultimate effective control.” The
latter refers to situations in which ownership/control is exercised through a chain of ownership or by means of
control other than direct control. Hatchard adds that the term ‘beneficial owner’ ‘refers to the natural person(s)
who ultimately owns or controls a customer and/or the natural person on whose behalf a transaction is being
conducted. It also includes those persons who exercise ultimate effective control over a legal person or
arrangement.” Hatchard (note 175 above) 227.
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the ultimate owner of legal persons and arrangements stymies all efforts to address money
laundering risks in a timely and significant manner.?%> FATF Recommendation 24 states:

Countries should ensure that there is adequate, accurate and up-to-date
information on the beneficial ownership and control of legal persons that can
be obtained or accessed rapidly and efficiently by competent authorities
through either a register of beneficial ownership or alternative mechanism.?%?

To comply with this requirement, registers must be created at the country level. The revised
Recommendation 25 has a similar requirement regarding transparency and the beneficial
ownership of legal arrangements.?®* FATF’s standards on BOT apply to financial institutions
and Designated Non-Financial Businesses and Professions (DNFBPs). This aligns with article
14 of the UNCAC, which obliges DNFBPs and financial institutions to conduct due diligence
and keep records of suspicious transactions. Compliance with this requirement can
significantly contribute to investigating corruption and money laundering.?®’

As mentioned, PEPs use complex corporate vehicles (with help from their associates) to
obscure their ownership of criminal assets, to launder them, and to have these assimilated into
the financial systems.?®® The notoriety of PEPs in establishing off-shore companies and other
corporate structures in ‘secrecy jurisdictions’ or ‘facilitating states’ has been criticised for
obscuring identities of the beneficial owners.?$” For this reason, the recent introduction of
public beneficial registers in the UK (one of the secret jurisdictions) points to an improvement
in the fight against corruption.?®® Fighting domestic and transnational corruption is successful
when the corrupt have nowhere to go to hide their illicit funds. Kenya’s compliance with its
commitment, as outlined in the UNCAC and FATF discussed above, remains a matter which
requires attention. It is to these matters that the following discussion turns.

262 Tbid.

263 FATF (note 260 above). The updated Recommendation states that ‘countries should take effective measures
to ensure that nominee shareholders and directors are not misused for money laundering or terrorist financing.
Countries should consider facilitating access to beneficial ownership and control information by financial
institutions and DNFBPs undertaking the requirements set out in Recommendations 10 and 22°.

264 Ibid. The arrangements comprise express trusts and similar legal arrangements. The required information
concerns trustees, settlors, and beneficiaries.

265 Dell (note 98 above) 39. Article 52 of the UNCAC requires financial institutions to undertake enhanced scrutiny
of accounts held by persons in prominent public functions. The institutions should determine the beneficial owners
of high-value accounts.

266 Financial Action Task Force Annual Report 2022—-2023 (2023) 26. The report highlights that the FATF work
on BOT is continuously being improved, stating that ‘[t]he corrupt, sanction evaders, money launderers and tax
evaders often use anonymous shell companies, trusts or other legal persons or arrangements to hide their activities
or their illegally obtained assets’.

267 Hatchard (note 175 above) 232.

268 Tbid 238. The UK introduced public beneficial registers, including in the British Overseas Territories and
Crown Dependencies, in 2015. Clearly, there is a shift towards a global commitment to address the vulnerability
of beneficial ownership as a money laundering tool. See further Dell (note 98 above) 40. An example that points
in this direction is the imposition of a fine on Citibank Singapore by the Monetary Authority of Singapore (MAS)
for breaches relating to two corporate accounts. The MAS found that the bank had ‘failed to adequately understand
the control structure of the customers and correctly identify the customers’ beneficial owner, despite having
information which suggested that the control structure and BO’s declared by the customer were incorrect’.
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The East and Southern Africa Anti-Money Laundering Group (ESAAMLG) evaluation report
(Kenya 2022) made clear the threats posed by non-financial bodies (especially lawyers) as the
enablers of money laundering.?®® The Mutual Evaluation Report (MER) indicated that Kenya
had made some improvements in this regard, and notably through the establishment of the
Asset Recovery Agency, the introduction of beneficial ownership (BO), and other information
required to address deficiencies identified in the first MER of 2011. However, several
inadequacies remain.

The report indicated there was little understanding of the dangers posed by cash and cross-
border risk; types of legal persons; PEPs; non-profit organisations (NPOs); and virtual asset
service providers (VASPs).2”" Further analysis of the MER revealed the inadequacies that led
to Kenya being grey-listed by the FATF for a second time.?’! Kenya was grey-listed by the
FATF in February 2024. The inadequacies warranting the grey-listing included a lapse in
oversight by the Banking Fraud Investigation Unit based at Jomo Kenyatta International
Airport, which led to large amounts of cash entering the country illegally. Kenya’s FRC
exhibited inadequacies in detecting patterns in cash transactions that would signal money
laundering activities.

In 2017, Kenya amended the Companies Act of 2015 to require every company to ‘keep a
register of its beneficial owners’.?’? Failure to comply with the requirement attracts a fine of
KES 500,000.27% Information on beneficial ownership of companies can be accessed online
through the e-Citizen platform.?’*

Kenya faces several challenges relating to BOT standards. These include the fact that the
‘regulator for legal arrangements such as trusts is based in the Ministry of Lands and has no
legal mandate nor the capacity to regulate and supervise Trusts for AML/CFT purposes’;*’
limited liability partnerships (LLPs) are not required to register beneficial owners;?’¢ and
appointment of nominee shareholders is allowed.?’” All these increase the risk of concealing
the beneficial owners since no obligations are placed on lawyers and other members of
DNFBPs to disclose their nominators.?’® Together, these form considerable loopholes in the

effectiveness of BOT as an anti-corruption tool in Kenya.

269 East and Southern Africa Anti-Money Laundering Group (ESAAMLG) Anti-money laundering and counter-
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192



Given these inadequacies, providing data on BO to other foreign law enforcement actors is
difficult, considering that illicit financial flows often move across borders.?” The BOT regime
requires reform if it is to enhance its usefulness in dealing with transnational corruption.
Developments in countries such as Nigeria show ways that Kenya could improve. Nigeria, for
example, publishes its BO data in line with Open Ownership’s Beneficial Ownership Data
Standard (BODS).?*° The rationale for BODS is the realisation that grand corruption involves
transnational money flows, and BO data must be available in different jurisdictions and be
interoperable to facilitate its analysis with other datasets.?®! These developments indicate an
innovative and evolving space with great potential to contribute to the fight against corruption.

5.7 Conclusion

This chapter focused on the idea behind the increasingly concerted efforts to address corruption
at a global level. In the last three decades, global consciousness has awakened to the fact that
corruption causes enormous harm to the global community and that it does not respect national
borders. To counter the scourge of corruption, the world has adopted several legal instruments
(alongside other policies) which are geared towards countering corruption at national and
international levels. The instruments set internationally agreed-upon standards which bind state
parties upon acceding or ratifying. To comply with these standards, state parties are required
to align their national legal and institutional framework with the demands of the treaties.

The chapter has evaluated the substantive themes that are included in some of the leading
international treaties on corruption that Kenya has ratified. Specifically, the overarching theme
of the initiatives therein is a comprehensive strategy encompassing corruption prevention,
criminalisation and law enforcement, international cooperation and asset recovery and return.
The different components coalesce to require each state party that ratifies or accedes to the
treaties to fulfil them as obligations both to its own citizens and to the global community.

The discussion has focused on the steps taken by Kenya to comply with its anti-corruption
obligations at the domestic level and juxtaposed these efforts in the transnational dimension.
Emphasis was placed on how Kenya’s anti-corruption strategy mirrors the one envisioned in
the regional and international treaties. What was apparent is that the criminalisation and law
enforcement measures face challenges, especially with regard to bringing the PEPs and their
networks to justice. Challenges also exist in coordinating different agencies in the justice
system, and several suggestions were made on how best to address this.

These challenges spill into the international cooperation pillar of the transnational strategy,
especially in matters of extradition and mutual legal assistance. However, Kenya has made
strides in using the asset-recovery pillar of the strategy as a tool to fight corruption. Although
the development of this tool took some time to produce tangible results, it has set best practice
standards worth emulating by other countries. The chapter evaluated the use of unexplained
wealth and how this has set a positive trajectory towards removing profit from corruption.

279 Brun et al. (note 147 above) 7.
280 Shornick et al. (note 258 above).
281 Tbid.
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Nevertheless, Kenya has not yet tested the use of UWO to recover assets stashed in other
jurisdictions.

The chapter evaluated developments in the transnational anti-corruption endeavours in the
private sector. The emerging frontiers of using BOT standards as a tool to fight corruption are
still evolving, and slow developments are taking place in Kenya.

In sum, Kenya has made notable advances in complying with obligations set by international
anti-corruption treaties, though there is still work to be done in other areas. The next chapter
looks at the findings of this research, provides recommendations, and concludes the study.
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CHAPTER 6: CONCLUSION, FINDINGS, AND RECOMMENDATIONS
6.1 Conclusion

The corruption challenges experienced by the Kenyan public over decades, along with the
outright failure to reform governance for the benefit of the people, were the forces behind the
entrenchment of anti-corruption measures in the Constitution of Kenya 2010." The study
pointed out that the people of Kenya envisaged that the Constitution would solve the corruption
among civil servants which formed one of their most pressing problems.? Indeed, the public
expects that the law enforcement agencies established by the Constitution are there to protect
them from crime and other dangers.® The prevention of corruption is not an end in itself but a
means to improve the well-being of all Kenyans by fostering an environment conducive to
development and enabling each person to have a chance at achieving his or her potential. This
is why the Constitution contains public expectations and affirmatively requires those mandated
to implement and enforce those public expectations to do so.

Accordingly, the general objective of this study was to examine the efficacy of the legal regime
Kenya established with the 2010 Constitution in its fight against corruption. To contextualise
the discussion, the study analysed the nature and scope of public sector corruption and its
manifestations. Based on an understanding of the nature and scope of the corruption problem,
the study analysed the Kenyan constitutional and legislative framework which is tasked with
addressing public sector corruption. Additionally, the study sought to examine the institutions
meant to implement and enforce the anti-corruption measures and mechanisms. A clear
understanding of several factors (distilled into research questions) was needed to achieve the
above objective. The following questions undergirded the study:

1) What is the nature of public sector corruption in Kenya?
2) How does Kenya’s legal regime attempt to tackle public sector corruption?

3) Are there gaps in the existing legal framework that enable the continuation of corruption
in Kenya?

4) Could implementing the prevailing legal regime address public sector corruption? If so,
to what extent). Is new regulation needed?*

The study has evaluated Kenya’s constitutional and legislative framework and how it has
informed the design of the anti-corruption strategy. Noting that any effective anti-corruption
strategy must consider corruption’s transnational dimension (and especially related matters
such as money laundering), the study also interrogated how Kenya’s legal framework integrates

! Constitution of the Republic of Kenya, 2010.

2 AfriCOG Integrity in Leadership? An assessment of Kenya's Performance in Enforcing Constitutional values
(2015) 4.

3 Ethics and Anti-Corruption Commission & Director of Public Prosecutions v Prof. Tom Ojienda, ScT/A Prof-
Tom Ojienda & Associates Advocates, Chief Magistrate, Kibera Law Courts & Law Society of Kenya. SC
Petitition No. 30 of 2019 (As Consolidated with) Petition No. 31 of 2019 para 76.

4 Chapter 1, section 1.4,
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international anti-corruption standards. The study drew best practices from legal frameworks,
norms, and from the standards of other jurisdictions and international instruments.
Significantly, the study analysed judicial and jurisprudential developments to shed light on the
efficacy of Kenya’s anti-corruption legal regime. It also provides best practices that can be
incorporated into appropriate recommendations for improving Kenya’s anti-corruption
strategy. This chapter aims to present these findings and offer some recommendations.

6.2 Major findings
6.2.1 The nature and scope of Kenya’s corruption problem

This thesis is on public sector corruption in Kenya. The term ‘corruption’ has preoccupied legal
practitioners and researchers alike, all seeking to define or understand its meaning. This is
important because attempting to evaluate measures and mechanisms to address corruption must
begin with what corruption means for any particular study. After discussing and analysing the
discourses on the definition of corruption, this study demonstrated that the definitional debates
are informed by the complex, multi-faceted, and multiscale nature of corrupt practices. Its
manifestations and forms are context-dependent. Such an understanding gives context to
evaluating the constitutional and legislative frameworks designed to form the anti-corruption
strategy envisaged in the Constitution. The study found that most definitions appear to suggest
that corruption involves either trading on entrusted authority or using such authority to distort
outcomes in return for personal gain. Distilled from the many debates on defining corruption,
the general trend is that the word ‘corruption’ refers to any undesirable conduct, practice or
behaviour in public which elevates personal interest over the rights and interests of others. It is
with this understanding that this study revealed the kind of corruption addressed through the
anti-corruption theme in the Constitution. Those holding positions of authority in public office
prioritise personal interest at the expense of the public good.

The constitutional and legislative frameworks at work in Kenya were evaluated. While the term
‘corruption’ is not explicitly defined in the Constitution (or in any legislation dealing with it),
the Constitution does prohibit behaviour that would be normally understood as corrupt.® The
Constitution (as shown in this study) mentions the word ‘corruption’ in relation to the general
principles of the electoral system.® Further evaluation of the ACECA showed that the main
legislation dealing with corruption does not define corruption. Instead, the legislation lists
synonyms, which include bribery, fraud, embezzlement or misappropriation of public funds,
abuse of office, and breach of trust.

Since any study on corruption must contend with its transnational nature, this study
demonstrated how the different regional and international instruments have attempted to deal
with defining and understanding it. What emerged is that most of the instruments identify acts
or offences falling within a certain range of dishonest behaviour and classify these as corrupt.

5 Article 73(2)(b).
6 Article 81(e)(ii).
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This route is adopted by the UNCAC’ and AU Convention.® This study shows that the World
Bank Group, IMF and TI generally define corruption as the abuse of entrusted power for public
gain or a variation of this definition.

To illustrate the nature of corruption in Kenya, the study evaluated the different classifications
of corruption in general and located these in the Kenyan context. From that discussion, the
study shows that corruption in Kenya is systemic (i.e., pervasive or entrenched). The study
illustrates that corruption in Kenya includes both petty corruption and large-scale corruption.
Corruption in Kenya is generally understood by everyone to be routinised when transacting
with the government. Furthermore, as an institution, the study showed that the NPS exemplifies
institutionalised corruption.’

Flowing from these issues of definition, the study found that the legislative framework on
corruption adopts a definition that fails to connect the use of public office with personal gain.
When this is applied to public sector corruption, the study found that there is no clear definition
of grand corruption (that which occurs at the highest levels of government). Grand corruption
is of such a large scale and involves such high-ranking persons that even the justice system is
proving unable and unwilling to deal with it.'

Chapter 2 evaluated various indices which have, over time, been used to measure corruption.
The study then illustrated the extent of corruption in Kenya by evaluating the commonly used
indices. These include the TI’s CPI. This reveals that Kenya has stagnated at the bottom rung
of the international rankings from 2012 to 2021.!! Kenyans themselves perceive corruption as
the most pressing problem in the country, according to the results of surveys conducted by the
EACC. Other surveys used include the WGI, a WBG project, the IIAG, the WPJ, and the
Global Corruption Barometer. The evaluation of these surveys demonstrates the extent of the
corruption problem in Kenya and how progress can be tracked.

This study noted that although there are no direct means to measure corruption, analysing these
surveys provides a means to track progress. It reveals the different dimensions of corruption
and provides a basis for assessing the different mechanisms to address corruption. This
evidence lays the foundation for the study and the evaluation of the strategy entrenched in the
Constitution to fight corruption in Kenya. From the above, and also from the many corruption
scandals of recent years, the chapter illustrates that corruption in Kenya is endemic. It involves

7 UNCAC (adopted 31 October 2003, entered into force 14 December 2005) 43 ILM 37 (UNCAC).

8 African Union Convention on Preventing and Combating Corruption (adopted 11 July 2003, entered into force
5 August 2006) 43 ILM 5 (AU Convention). Additionally, the Southern African Development Community
Protocol on Corruption (SADC) Protocol against Corruption (signed 14 August 2001, entered into force 6 July
2006) provides a definition of corruption.

% Chapter 4, section 4.2.4.

10 CM Fombad & MC Fombad ‘Rethinking Anti-Corruption Strategies in Africa: Constitutional Entrenchments
as a Basis for Credible and Effective Anti-Corruption Clean-Ups’ in CC Jalloh & O Elias (eds) Shielding
Humanity: Essays in International Law in Honour of Judge Abdul G Koroma (2015) 726, 733.

! Chapter 2, section 2.9.1.
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grand corruption perpetuated by PEPs in cahoots with senior bureaucrats and their networks in
the private sector.'?

6.2.2 The constitutional and legislative framework for combatting corruption

The history of corruption in Kenya reveals a country that has allowed the corruption problem
to fester to the extent that it has become a threat to the realisation of its potential as a country
and to the Kenyan people. The strategies employed to address corruption before 2010 include
enacting legal frameworks, establishing ACAs, purges and crackdowns, democratisation and
economic liberalisation, and commissions of inquiry. These measures faced various challenges,
which curtailed their success in combatting corruption.

To put the analyses into context, the study is premised on the understanding that corruption
cannot be entirely eliminated or eradicated.'> Any anti-corruption strategy’s main aim is to
reduce or minimise corruption. Chapter 2 pointed out that anti-corruption can be narrowly
focused on law enforcement or it can be more broadly conceived. Viewed from the broader
perspective, this study shows that anti-corruption includes law enforcement and measures to
strengthen public accountability and governance. Civil society and government structures also
form part of the anti-corruption discourse, with terms such as integrity and transparency
describing the same theme.!*

Chapter 3 (which focuses on the strategy envisaged in the Constitution) discusses anti-
corruption from a broad perspective. The chapter demonstrated that the Constitution
incorporates prevention measures, mechanisms to detect when corruption occurs, and also
several response mechanisms. These measures and mechanisms form the basis of the anti-
corruption theme that runs throughout the Constitution. Specifically, the study revealed that
these measures and enforcement mechanisms are built into the constitutional design and are,
to a large extent, sufficiently robust to provide a comprehensive strategy to address the
corruption problem, a strategy which was not available before 2010.

Chapter 3 interrogates how Kenya’s legal regime attempts to tackle public sector corruption.
The Constitution embodies countermeasures geared towards preventing public sector
corruption. The provisions in the Constitution start with the two golden threads of popular
sovereignty and the supremacy of the Constitution.!> These threads form the foundation upon
which the anti-corruption strategy stands. Building on that foundation, the Constitution of
Kenya is underpinned by values whose overall aim is to safeguard the public interest. As
normative standards, these threads loop through most of the chapters of the Constitution.
Constitutional values and principles of good governance reinforce the corruption prevention
pillar by providing for the governance of economic resources, political powers, and liberty, all

12YM Daud ‘A Review of Effectiveness of Anti-Corruption Strategies and Institutions in Kenya’ (2024) 4 Afiican
Journal of Commercial Studies 303, 309-310.

13N Abjorensen Combating Corruption: Implications of the G20 Action Plan for the Asia-Pacific Region (2014)
45.

14 J Johnson Anti-Corruption Strategies in Fragile States. Theory and Practice in Aid Agencies (2016) 8.

15 Articles 1 and 2 of the Constitution.
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of which are important to the well-being of Kenyans.!¢ In the discussion on constitutional
values and principles of governance, the study picked out good governance, accountability,
transparency, and integrity as together forming a sound basis for the nation’s response to
corruption.!” Specifically, the chapter demonstrated that these values form the foundation of
the anti-corruption strategy, as they bind all those entrusted to run the affairs of the state. Since
these bind all persons, the responsibility for preventing and curbing corruption falls on all
Kenyans.

Focusing on integrity, the study found that the Constitution has a general code of conduct for
instilling integrity in public life.'® This code of conduct amplifies the virtue of integrity and is
the centrepiece of the anti-corruption strategy. It applies to both state officers and public
officers.!” These leaders bear the primary responsibility for running the country’s affairs.?’ The
Constitution strategically establishes the norms and standards to guide the ethical behaviour of
those in public office. These virtues include honesty, selflessness, and avoiding conflict of
interest situations, and they all coalesce to form a robust prevention pillar in the anti-corruption
strategy. The chapter demonstrated how breaches of these normative standards are sanctioned
by disciplinary action or even dismissal from office. For those elected into office, the sanction
includes impeachment for violating the dictates of Chapter Six.

The next layer of the anti-corruption strategy, the chapter found, clearly provides for
the separation of powers. This doctrine articulates the powers of the three traditional arms of
government — the executive, the legislature, and the judiciary. The constitutional design
incorporates checks and balances reflecting the separation of powers doctrine. This is a
powerful tool for preventing corruption, as it promotes accountability, transparency, and good
governance, and acts as a bulwark against autocracy and abuse of power by the executive.?!
The study found that the centralised powers which characterised the executive before 2010
were reduced by the introduction of the devolution which created 47 county governments. The
remaining powers were also subjected to checks and balances by other institutions created by
the Constitution.??

The chapter also evaluated the next layer of the anti-corruption prevention pillar as it relates to
the exercise of public power by public officers. The conduct of public servants is regulated
under Chapter Six of the Constitution.”® This is fortified, the chapter revealed, by the
professionalisation of the public service, with specific principles and values adopted to
safeguard the use of public resources. These include transparency, accountability, impartiality
in the provision of services, and involvement of the people in deciding on policy matters.?* The

16 Article 10 of the Constitution.

17 Article 10(2)(c) of the Constitution

18 Chapter Six of the Constitution.

19 Article 73 of the Constitution.

20 Ibid.

2 CM Fombad ‘An Overview of Separation of Powers under Modern African Constitutionalism’ in CM Fombad
Separation of Powers in African Constitutions (2016) 58, 68.

22 Chapter 11 of the Constitution.

B LIA, section 52.

24 Article 232.
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overall aim is to create a capable, ethical, people-centric, responsive and developmental state.
The chapter revealed that this is important to the strategy as the main reason why corruption
occurs is that those who are entrusted with administering the public resources use them to
advance their own interests rather than the public interest. The rampant corruption in the NPS,
the chapter found, led to the inclusion of a provision that specifically requires the police to
prevent corruption.?

The Constitution builds another layer into the anti-corruption strategy by safeguarding public
finance and resources.?® Following the corruption prevention theme, the chapter found that the
principles of transparency and accountability inform how the government raises and uses
money and who is responsible for what in the overall scheme. This structure is infused with
openness and public participation, critical to holding public officers accountable for the use of
public resources. The Constitution explicitly states that tax and licencing matters must be
legislated. Regulation of the procurement of goods, services and works forms part of the
corruption prevention pillar. In the same scheme, the study illustrates how the anti-corruption
strategy is fortified by providing that all revenue collected must be deposited in the
Consolidated Fund and that Parliament must authorise any withdrawals from the said account.
This is an important tool in the anti-corruption strategy; it imposes a duty on Parliament to
safeguard the use of public resources for the well-being of all Kenyans.

Another important safeguard relates to natural resource governance. The study found that the
Constitution requires Parliament to ratify agreements to explore natural resources. In the anti-
corruption discourse, this measure helps with grand corruption cases where, for example,
mining rights and contracts are secretly awarded to particular companies and individuals, and
the proceeds go to line the pockets of the rich and powerful.

Regarding detection and investigation, the chapter found that the constitutional design provides
for a right to information and also expands the right for matters in defence of the Constitution
to be heard in court (locus standi). This expanded right has seen spirited Kenyans and
organisations stepping in to advance the anti-corruption strategy by defending public resources
from abuse. Apart from the Constitution, the study demonstrated how other legislation
contributes to the anti-corruption strategy by fleshing out the constitutional provisions forming
the anti-corruption theme. The LIA, the study shows, was enacted pursuant to article 80 of the
Constitution. The rationale behind it was to operationalise Chapter Six of the Constitution. It
establishes a general code of conduct that is binding on all public officials. Significantly, the
study shows that provisions of the POEA were incorporated in Chapter Six of the Constitution
and in the LIA. The EACCA was enacted pursuant to article 79 of the Constitution. This
legislation provides for the establishment of the EACC, an anti-corruption agency.

To flesh out article 227 of the Constitution, the study discussed the PPADA. The main
contribution of this legislation is to prevent procurement-related corruption. It provides
procedures for the procurement of goods, services, and works. The detailed provisions in the
PPADA indicate deliberate efforts to close the loopholes that allow corruption to occur.

23 Article 244.
26 Chapter 12.
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Significantly, the PPADA provides for the debarment of persons from participating in the
procurement process if they have been previously implicated in corrupt practices. The study
illustrated how the provisions of PPADA safeguard public resources for the benefit of all
Kenyans.

Furthermore, the study found that the Bribery Act governs bribery in Kenya. This legislation
obligates entities to report bribery and has both territorial and extraterritorial reach, also
referring to MNCs. In effect, the Bribery Act applies to both public and private entities. Its
other progressive provisions include whistleblower and witness protection.

The study also found that enacting the Public Appointments (Parliamentary Approval) Act
enhances corruption prevention. This legislation regulates the vetting and regulation of all
presidential nominees. In the anti-corruption discourse, the significance of this legislation is
that it provides parliamentary checks on the President’s exercise of power. The detailed
provisions flesh out article 73 of the Constitution, requiring that appointments be based on
personal integrity, suitability, and competence.

The ACECA is the primary legislation on anti-corruption. The study found that it provides for
the prosecution of corruption and economic crimes in Kenya. It lists the offences and economic
crimes that fall under the Act’s purview. It also includes procurement-related offences, conflict
of interest, and tax evasion. The ACECA provides for the appointment of special magistrates
tasked with adjudicating corruption and economic crimes. Significantly, it provides for the
recovery of unexplained assets, targeting the removal of the motivation for corruption by
removing the profits from it. The study illustrates (through a survey of selected jurisprudence)
that the recovery of unexplained wealth as a strategy holds great promise for tackling public
sector corruption.

The study shows how the Constitution has enabled Kenya to make great strides in establishing
a robust legal framework for preventing and combatting public sector corruption. Nonetheless,
it finds that there are inadequacies in the legal framework and that these affect the
implementation of the strategy as envisaged by the Constitution. The study illustrated that the
ACECA adopts an ostensive manner in defining corruption and economic crimes. Any conduct
not expressly listed as being prohibited is not considered corruption. This manner of defining
corruption fails, in particular, to directly address the use of public office for personal gain, a
critical component in designing strategies to address public sector corruption. Furthermore,
the failure to define grand corruption, which occurs at the highest levels of government, leaves
room for the perpetration of corruption by high-ranking government officers and their
networks, leading to impunity.

The study also demonstrated that the LIA, the legislation intended to provide the necessary
mechanisms and procedures for ensuring the effective administration of Chapter Six, actually
limits the implementation of the anti-corruption strategy. This study finds that the requirements
that persons who stand for elective posts be persons of integrity and possess the necessary
leadership competencies were omitted. Similarly, the requirement that people declare their
wealth before, during and after their term of office is absent. This means that elected state
officers can circumvent the requirements of Chapter Six with impunity. This is a regression in
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Kenya’s fight against corruption: wealth declaration is a globally accepted mechanism for
enhancing transparency and integrity in public life. The legislation also does not provide the
EACC with the powers necessary to administer the strict moral and ethical standards envisaged
under Chapter Six. The study shows that when enacting the LIA, parliamentarians put their
own interests before those of the country. They failed to enact a law robust enough to deal with
corruption. This watered-down law continues to weaken the anti-corruption strategy.

Regarding the safeguarding of public resources, the PPADA and the Bribery Act provide for
the debarment of companies from participation in procurement. The periods of debarment
provided in the two pieces of legislation differ. This causes confusion as it is not clear which
piece of legislation has precedence over the other, making it difficult to select which debarment
applies to which offence.

6.2.3 Enforcing the anti-corruption strategy

Responding to the problem of corruption involves acting to implement the anti-corruption
strategy. The central role played by various institutions in bridging the gap between the
aspirations to address corruption and their actual implementation is discussed in Chapter 4.
This, it emerged, is premised on the fact that laws do not implement or enforce themselves.
Suitable institutions, offices, and individuals are required to implement an anti-corruption
strategy.

Chapter 4 asserts that although the responsibility of fighting corruption falls on all Kenyans,
there are several offices and institutions that bear the main responsibility to fight corruption.
These operationalise the strategy. Chapter 4 considered the extensive restructuring of the three
traditional arms of the government. It found that, above all, the structuring aimed to reduce the
concentration and powers of the President. Through these mechanisms, the President’s powers
of appointment and control over public resources are significantly reduced.

The chapter found that the President is supposed to take the lead in implementing the laws and
policies forming part of the anti-corruption strategy. The tone set by the President necessarily
determines the attitude of other public officers to adhering to the integrity standards. The study
shows that this assumption has proven to be questionable and has affected the execution of the
anti-corruption strategy. The study illustrated incidents where corruption allegations have been
levelled against the President’s office. The President’s response to these was to attack and
undermine the very institutions provided to investigate such allegations. The study
demonstrated that in some cases, the President, members of his cabinet, and senior government
officials all failed to comply with court orders. Such actions entrench impunity in the public
sector: other public officers observe what happens, and are likely to emulate their leader.

The legislature, the chapter found, is responsible for setting the legislative agenda. This
institution enacts anti-corruption laws, and any failure to efficiently execute this mandate has
consequences for the anti-corruption strategy. The chapter considered how the legislature has,
in the past, failed to enact sufficiently robust laws to address the serious corruption problems
in Kenya. This failure has limited the effectiveness of other anti-corruption fighting bodies:
they find themselves without the legal powers necessary to execute their mandate. As regards
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the safeguarding of public resources, the chapter discussed how this important mandate is in
the hands of the legislature. The legislature holds the purse strings for safeguarding public
funds and resources. The legislature oversees how public resources are used and applied by the
executive arm of government.

The chapter considered how the legislature’s oversight role appears to be facing many
challenges. Once the legislature fails to control corruption within its own ranks, its moral
authority to oversee the executive arm of government seeps away. This weakens the overall
effectiveness of the anti-corruption strategy. The chapter also demonstrated how party politics
affects the legislature’s role in the fight against corruption. The study found that the Kenyan
legislature has fallen prey to manipulation by and interference from the executive. All too often,
it is reduced to rubber-stamping executive decisions. This undermines the effectiveness of the
laws and policies there to combat corruption.

The study discussed the role of the judiciary in Kenya’s anti-corruption strategy. It
demonstrated that the judiciary, one of the most important domestic institutions constitutionally
designed to constrain state power, is a central cog in the criminal justice system and the anti-
corruption strategy.?’” To play its part in the anti-corruption landscape, a judiciary must be
independent and staffed by competent officers who carry out their functions with competence
and integrity. The chapter found that the history of corruption in the judiciary has informed the
elaborate appointment, tenure, and removal processes. These are there to safeguard the
independence of the judiciary in general and also that of each of its individual members. The
public interest is served by safeguarding the independence of the judiciary. This independence
resists any undue or improper external influence and is essential to a successful anti-corruption
strategy. The discussion of the judiciary considered that a judiciary that adjudicates disputes
impartially without external interference and influences enhances public confidence and
respect for the rule of law.?8

The discussion and evaluation of judicial independence in Kenya demonstrated how the
judiciary has stood up to encroachments on its independence by the executive and legislature.
The study found that the judiciary has been transformed and that the checks and
balances necessary for accountability in governance have been strengthened.

Significantly, the study found that the judiciary has actively addressed corruption within its
own ranks. It has made good use of the constitutionally decreed mechanisms for sanctioning
internal corruption. For example, the Supreme Court confirmed the removal of Justice
Chitembwe from the judiciary for a corruption-related matter, highlighting that constitutionally
provided anti-corruption mechanisms are being used to address corruption in Kenya.

Furthermore, the chapter found that the Kenyan judiciary has progressively endeavoured to
interpret the Constitution and the law on anti-corruption, which has enhanced the fight against
corruption. The study demonstrated the expansive jurisprudence developed by the courts in

27 JM Mbaku ‘The International Dimension of Africa’s Struggle against Corruption’ (2010) 10 Asper Review of
International Business and Trade Law 35, 77

28 M Mbaku ‘Corruption and democratic Institutions in Africa’ (2018) 27 Transnational Law & Contemporary
Problems 311, 352.
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interpreting the anti-corruption theme envisaged by the Constitution,? declaring some laws
unconstitutional for weakening the legal framework on corruption®® and articulating the
judiciary's role in prudent fiscal governance.?!

The study also found that the Constitution provides for a specialised ACA. Although a major
improvement as a newly constitutionalised body, a weakness is that it is not specifically
included alongside the other Chapter 15 commissions. This has impaired its effectiveness, and
its autonomy has proved to be questionable. The executive has used the EACC to harass other
institutions with a bearing on implementing and enforcing the anti-corruption strategy, such as
the CoB and the Auditor-General. Furthermore, the remit of the EACC’s mandate is perhaps
too wide, and in ways that undermine its effectiveness. The chapter argued that the
effectiveness of the EACC is undermined by its lack of prosecution powers.

The study evaluated the office of the Auditor-General and the role this office plays in the anti-
corruption strategy. The Auditor-General’s office is central to enforcing accountability in
government and in the public service. Guided by the values and principles of good fiscal
governance, this study found that the Auditor-General plays a significant role in ensuring the
fiscal integrity, transparency and accountability of government. These are all necessary features
for a public service resilient to corruption. Given the important role this institution plays, the
chapter found that the independence of the office is constantly under threat from the very state
agents and entities which it is mandated to audit and oversee.

The chapter also considered the role played by the CoB. The CoB is focused on accountability
and transparency in financial management. It has played a major role in breaking the executive
monopoly on budget information, exposing what is commonly termed ‘budgeted corruption’
within government. This has helped close some of the loopholes exploited by state and public
officers in expropriating government funds and using these to line their own pockets.

The discussion of the two constitutional offices (the Auditor-General and the CoB)
demonstrated that public sector corruption can be fought through constitutionally entrenched
offices. The study demonstrated that an office anchored on the Constitution, with a clearly
defined mandate and staffed by competent professionals, can not only prevent corruption but
also provide the necessary exposure of government corruption in government, which is central
to the fight against corruption.

The chapter demonstrates how these two independent offices (mentioned above) have been
able to disseminate financial information, and how this has enhanced the fight against
corruption. The analysis also shows just how important the calibre and professionalism of the
occupants of these offices is. When these offices visibly execute their mandate as laid down in
the law, they win public trust and support. This has enhanced the fight against corruption, as
they have not only exposed corruption but also raised the levels of public engagement in
matters of fiscal governance. The discussion regarding these two offices demonstrated the anti-

2 Michael Sistu Mwaura Kamau v Ethics & Anti-Corruption Commission & 4 others [2017] eKLR.

30 In Transparency International (TI) v Attorney-General [2018] eKLR (the T7 case), the High Court declared
sections 40 and 42 of the Public and Audit Act of 2015 unconstitutional.

31 Gatirau Peter Munya v Dickson Kithinji & 2 others [2014] eKLR para 97.
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corruption strategy at work. By these offices winning the trust of Kenyans, the people have
used the financial information provided to protect the scarce public resources. The courage
exhibited by the Auditor-General and the CoB in standing up to executive encroachment on
their offices shows that even one office can stand up against the might of a legislature and an
executive who puts their interest against that of the public and win.

The Attorney-General’s office is crucial to Kenya’s anti-corruption strategy. As the chief legal
advisor to the government, the office is responsible for anti-corruption policies, the execution
of multilateral treaties, and international cooperation. The Attorney-General advises the
government on all matters relating to extradition and any other bilateral government treaties
the government may require. In its design, the office does not enjoy the security of tenure, nor
can it be considered independent. This presents a challenge in effectively implementing
Kenya’s anti-corruption strategy. For instance, when there are corruption-related matters
involving high-ranking government officials whom the government might need to protect and
may require international cooperation, the government may influence the signing of these
bilateral agreements and treaties by frustrating processes and undermining collaboration.
Furthermore, the chapter demonstrated that the office does not always act in the public interest.
This was demonstrated in the Katiba Institute case (which concerned the President’s
appointment of judges of the superior courts).>?> Any such visible conflict-of-interest situation
does not advance the cause of anti-corruption.

The DPP is the other office with a distinct mandate for executing the anti-corruption strategy.
As demonstrated in Chapter 4, this office is a creation of the Constitution and is mandated with
the prosecution of all the country’s corruption cases.**> The chapter considered that though the
Constitution provides this office with the necessary independence and autonomy for
prosecuting corruption cases, it has still faced challenges, particularly around its record of
apparently selective prosecutions. This has led to many calls for private prosecutions.
Furthermore, collaboration between the prosecution and EACC has encountered serious
drawbacks concerning the transmission of files from the EACC to DPP in the prosecution of
high-profile cases.

6.2.4 Kenya’s anti-corruption regime and international standards

Chapter 5 examined how Kenya’s anti-corruption strategy aligns with both regional and
international frameworks. This is necessary in view of the increasing recognition of the
transnational nature of corruption, something a single country cannot address alone.>* Here the
focus was on four main pillars: prevention; criminalisation and law enforcement; international
cooperation; and asset recovery. The chapter shows that regional and international platforms
set standards for preventing and combatting corruption and place the obligation of
implementing these standards on the domestic institutions and the bureaucrats who manage

32 Katiba Institute v President of the Republic of Kenya & 2 others; Judicial Service Commission & 3 others
(Interested Parties) [2021] eKLR para 116.

33 Article 157 of the Constitution.

34 ] Hatchard Combating Corruption: Legal Approaches to Supporting Good Governance and Integrity in Africa
(2014) 3.
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them.> Domestic legal and institutional frameworks for combatting corruption are
benchmarked against these regional and internationally agreed standards. The chapter
considered that Kenya has ratified some of these international conventions on corruption,
which signals a commitment to the international community and its citizens to contribute to the
global anti-corruption agenda.>®

The chapter found that while Kenya has established several prevention measures (including
codes of conduct and asset declaration mechanisms), law enforcement remains hampered by
significant gaps in prosecutorial independence; overt political interference; and a limited
capacity for handling complex cases. The chapter also explores the difficulties posed by
international cooperation, finding that evidence-sharing and extradition remain key challenges
to the successful prosecution of cross-border corruption cases.

However, with recent jurisprudence setting best-practice precedents for using UWOs to
enhance the recovery of illicit assets, asset recovery and return have emerged as success stories,
though some challenges do remain (particularly in securing international cooperation for
transnational asset recovery). The chapter also addresses the role of the private sector and
emphasises the importance of BOT standards in tackling corruption as facilitated through
complex corporate structures. The chapter concluded that while Kenya has made considerable
strides in preventing and combatting corruption by leveraging global anti-corruption
frameworks, further reforms are needed to strengthen enforcement, improve coordination, and
address pertinent issues such as transnational money laundering and private sector complicity.
Recommendations to address these and other challenges are made below.

6.3 Recommendations

The study evaluated the prevailing legal regime in Kenya for preventing and combatting public
sector corruption. Anti-corruption is expanded from law enforcement to include prevention
measures, amplified in national principles and values of good governance. However, the
Constitution does not expressly impose obligations to fight corruption. Although article 10(1)
of the Constitution binds all state organs, state officers, public officers, and persons, this does
not raise an obligation on the part of the parties. The Supreme Court cautioned against
interpreting broad constitutional values and principles in a way that would impose duties in the
manner of normative prescription.>’ Ordinarily, normative rules define specific duties and
actions to be taken by specific persons. The court stated that principles and values ‘provide
directions without prescribing exact steps to be taken by duty bearers ...” such as mentioned in
article 10(1). An amendment to the Constitution in line with section 2 of the South African
Constitution would enhance the anti-corruption agenda by categorically stating that the
‘obligations imposed by the Constitution must be fulfilled’.>® As it stands, the open-textured

35 Mbaku (note 27 above) 73.

36 T Carr ‘Corruption, Legal Solutions and Limits of Law’ (2007) 3 International Journal of Law in Context 227,
238.

37 The Cabinet Secretary for the National Treasury and Planning and Four Others v Okiya Okoiti and 52 others
(SC Petition Nos. E031, E032 & E033 of 2024) para 146.

38 Section 2 of the Constitution of the Republic of South Africa, 1996.
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nature of article 10(1) leaves room for manipulation: discretion is left to the duty-bearer to
come up with suitable measures on how best to carry out the dictates of the anti-corruption
agenda.

Kenya has recently experienced several corruption scandals involving state and public officers.
Attempts at prosecuting these matters have failed to yield any results, partly due to the political
manipulation practiced by political figures for their selfish ends. Political goodwill and
leadership are essential if Kenya’s anti-corruption strategy is to succeed. One indicator of
political goodwill and leadership is demonstrated commitment to the anti-corruption agenda.
How those in leadership obey and abide by court decisions and dictates of the Constitution is
a clear pointer of this leadership. Institutions are likely to commit to the cause of anti-
corruption if those in positions of authority demonstrate commitment. Such commitment leads
to effective law enforcement and enhances individual accountability.

The record of obedience to court orders by Kenyan leaders is not encouraging, however. The
Constitution should be amended to provide for the duty to obey court orders, as in, for example,
section 164(3) of the Constitution of Zimbabwe Amendment Act 20 of 2013 (Constitution of
Zimbabwe). It reads: ‘An order or decision of a court binds the State and all persons and
government institutions and agencies, and must be obeyed by them.’ Additionally, the
Constitution needs to be amended to include a section similar to section 324 of the Constitution
of Zimbabwe, which provides that ‘all constitutional obligations must be performed diligently

and without delay’.*

The EACC needs to be included as one of the Chapter 15 commissions. Entrenching the
commission in the Constitution would guarantee its independence and make it resilient to
manipulation by the executive and legislature. This has been done in Zimbabwe,*° and is also
in line with the prescriptions of the UNCAC that anti-corruption institutions should be provided
with ‘the necessary independence’ so that they can perform their functions effectively and ‘free

from any undue influence’.*!

The Attorney-General’s office plays a significant role in anti-corruption strategy. The design
of this institution is flawed in that the office acts as the chief legal advisor to the government
while also representing the interests of the public. However, the office lacks autonomy and is
susceptible to political interference. The Attorney-General is also a member of the JSC. Article
156 of the Constitution needs to be amended to create an Attorney-General who is autonomous
and enjoys security of tenure. Additionally, the Attorney-General should not be a member of
the JSC to avoid any conflict of interest in its functions. This reform should also clearly
delineate the mandate of this office and remove from it the duty to protect the public interest.

In a similar context, Kenya needs an independent office purely to protect the public interest,
such as the one in South Africa.*> The Constitution has incorporated the provisions of the

3% Constitution of the Republic of Zimbabwe, 2013 (consolidated as at 2023), section 324.

40 Tbid section 254(1).

41 Article 6(1) of the UNCAC.

42 See section 181(1) of the Constitution of South Africa. The section provides for the establishment of Chapter 9
institutions, which include the office of the Public Protector.
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POEA. These have also been incorporated in the LIA. In the anti-corruption discourse, the
multiplicity of laws clouds the mandates and leads to inefficient application of resources. This
study recommends repealing the POEA and amending the LIA to ensure a streamlined DIALs
system applicable to both the state and public officers. As has been done in the Ukraine, Kenya
should adopt an e-declaration system for all state and public servants. It follows that the LIA
needs to be amended to include all the proposals that Parliament deleted and which the CIC
proposed in 2012. This would give the EACC the teeth to implement the prescriptions of
Chapter Six.

In safeguarding public funds and resources, the PPADA and Bribery Act prescribe different
periods for debarring individuals and entities with previous corruption-related infringements.
These laws should be amended to harmonised the debarment period and peg it at 10 years, in
line with the requirement of Article 30(1) of the UNCAC.*

The definition of corruption as a crime in the laws omits on an essential feature for responding
to grand corruption. Grand corruption should be defined explicitly in the ACECA following
the definition developed by TL** Such a definition would help to prioritise the investigation
and prosecution of these cases with the attendant allocation of resources. It would also lead to
developing the specialised expertise to handle grand corruption as an offence. All these factors
enhance the effectiveness of the anti-corruption strategy.

The office of the DPP has finally been established and constitutionalised. The office deals with
prosecuting corruption, among other cases. Its effectiveness in the grand scheme of enforcing
anti-corruption laws is tainted by its susceptibility to interference and influence in its work.
Turf wars between the DPP, EACC, and the Directorate of Criminal Investigations (DCI)
hinder the prosecution of corruption matters. The study recommends that the Constitution be
amended to remove the prosecution of grand corruption cases from the office of the DPP to the
office of the EACC. The Constitution should be amended to read: ‘all offences prosecuted in
the name of the Republic of Kenya, except offences involving corruption, shall be at the suit
of the DPP’, as it is in Sierra Leone.

To ensure that corruption investigations are given the necessary priority and attention, these
investigations should be the sole prerogative of a specialised body within the EACC. To avoid
turf wars, no other bodies should be given investigatory powers for investigating corruption.
This would also prevent ‘passing the buck’ when matters go awry in the prosecution
of corruption (as happens all too often). A specialised office similar to the Serious Fraud Office
(SFO) in the UK should be established under the EACC to investigate matters involving grand
corruption and other serious economic crimes.*

43 The article states that ‘[e]ach State Party shall make the commission of an offence established in accordance
with this Convention liable to sanctions that take into account the gravity of that offence’.

44 Chapter 2, Section 2.7 of this research discussed TI’s proposed definition of grand corruption.

4 G Dell ‘Tackling grand corruption impunity: Proposal for a definition and special measures’ 2023 Transparency
International Working Paper <https://images.transparencycdn.org/images/2023-Working-paper-Tackling-grand-
corruption-impunity.pdf> accessed on 7 July 2024.
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The study discussed the specialised magistrates’ courts that exist to deal with corruption and
also the anti-corruption division of the High Court. Statistics show many delays in adjudicating
corruption-related matters at the appeal court level. To alleviate such delays, the study proposes
the establishment of an Anti-Corruption and Economic Crimes Division at the appeals court
level to deal solely with corruption matters.*® The structure of this court should be akin to that
of the Labour Court of South Africa.*’ The Constitution provides for the establishment of
specialised high courts; it is recommended that a specialised appeals court be established under
article 162(2) of the Constitution. In addition, to enhance the speedy disposal of grand
corruption cases, it is recommended that a specialised commercial crime court be established
(modelled on that which exists in South Africa).*® This would create a pool of specialists and
help develop the forensic skills necessary to handling ever-more complex cases of corruption.

To ensure the accountability of the constitutional commissions and independent offices, this
study recommends the establishment of a specialised parliamentary committee devoted to
governance and accountability.*” The Constitution should be amended to establish the
committee and spell out its composition and membership. The idea is that the commissions and
independent offices should report to this committee instead of the executive, providing them
with a level of independence. Such an arrangement would ensure that they can enforce the anti-
corruption strategy without undue influence by political elites or senior bureaucrats and their
networks.

6.4 Areas for further research

This study has aimed to stimulate debate on how constitutions could best provide a basis for
launching an effective anti-corruption strategy. What are the strengths and limitations of such
an approach? Any research on anti-corruption is likely to focus on a small area of the relevant
discourse. The anti-corruption space is evolving; specifically, a study on constitutionalising
anti-corruption measures is fairly recent. This study, therefore, leaves scope for further in-depth
research on other aspects of corruption and the democratisation process. In particular, the idea
of using constitutions to deal with election-related corruption has a distinct political angle that
falls beyond the scope of this research. There is a great need for further research in this area.

In addition, there is scope for a deeper comparative study of South Africa and Kenya on how
these jurisdictions have tried to prevent and combat corruption through constitutional designs.

46 C Munde ‘Judiciary is regarded as the parking lot of corruption cases — CJ Koome’ The Star (25 May 2021)
<https://www.the-star.co.ke/opinion/2021-05-25-judiciary-is-regarded-as-the-parking-lot-of-corruption-cases-
cj-koome> (accessed 13 October 2024).

47 Part E of the Labour Relations Act 66 of 1995.

48 A Altbeker ‘A model for justice delivery? The Specialised Commercial Crime Court.” (2002) 2 South Afiican
Crime Quarterly 31, 31-34.

4 CM Fombad & MC Fombad ‘Rethinking Anti-Corruption Strategies in Africa: Constitutional Entrenchments
as a Basis for Credible and Effective Anti-Corruption Clean-Ups’ in CC Jalloh & O Elias (eds) Shielding
Humanity: Essays in International Law in Honour of Judge Abdul G Koroma (2015) 726, 765.
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