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" I t  is clear from the authorities that i f  a Teased 
building is  so damaged by f ire  caused by ligh tn ing  
that i t  cannot be used fo r the purposes fo r which 
i t  was leased, the lessee may vacate the leased 
premises without l ia b i l i t y  thereafter to pay rent. 
Even though only a portion of the building is 
destroyed, i f  the destruction is such as to prevent 
the use at a l1 o f the building fo r the purpose fo r 
which i t  was leased, I think the same would apply.
I f  what has been destroyed is essential to the 
beneficial use of the build ing, fo r the purpose fo r 
which i t  was le t,  then i t  may be that, i f  the cost 
o f restoration is so t r i f l in g  as to fa ll under the 
d® m inim is  ru le , the lessee would not be entitled 
to r id  himself of l ia b i l i t y ,  but I express no 
opinion at th is  stage on the question as to whether 
i t  would be the duty of the lessor or the lessee to 
incur the expense; but where the cost o f restoration 
exceeds such t r i f l in g  amount, I am not aware of 
any rule o f law that makes the tenant lia b le  to pay 
rent when by v is  m ajor  the premises have been 
reduced to such a condition as not a t a ll to afford 
him the occupation contemplated by the lease."

I t  must, however, be remembered that here the lease imposed 
upon the lessee the obligation to keep the licence a live , so 
the court was concerned to see whether this implied a duty on 
him to make the necessary structural alterations to the 
leased premises; this could account fo r some, at least, of the 
observations regarding the magnitude and cost of those 
a lte rations, and the remarks cannot be made into a peg upon 
which to hang a doctrine of commercial im possib ility .

&%%%*%'e case should be contrasted with the case o f
v b/ginberg Bros (Bty) I t d ^  where Van Winsen J sa id :^3

52. 1951 (3) SA 266 (C) at 266-7.

53, At 276-7.



" I f  as p la in t i f f  contends he has le t  a registered 
factory i t  seems to me that he has accepted an 
obligation to keep these premises in a state in 
which continued reg is tra tion is lega lly  possible 
even i f  in order to do so he might have to make 
substantial structura l alterations to the leased 
premises, P la in t i f f  does not rea lly  complain in 
th is  case that i t  is lega lly  or physically 
impossible to put the premises in a state in which 
they could be registered as a factory, His complaint 
is that to do so would involve him in reconstruction 
of the building so as to amount to substantia lly  a 
new build ing. I t  might well be argued that i f  a 
landlord lets as a registered factory a building 
which he knows does not comply with the provisions 
of the regulations under the Factories Act prevailing 
at the time he le t the build ing, he must be held to 
have impliedly undertaken to the tenant to make a ll 
such alterations to the building as the authorities 
concerned could lega lly  demand under such regulations 
as a condition of continued reg istra tion of such 
building as a factory. This point, however, was 
not argued and I prefer not to express any fina l 
opinion thereon."

In th is  case the premises le t had been substantia lly damaged 
by f i r e , 54 and i t  was contended, though not established, that 
they could not be restored because of a number of statutory 
res tric tio ns , and that u n til they had been restored they could 
not be used as a factory as contemplated. The case does not 
appear to have been referred to in v a&rwood, but is
distinguishable from i t  on the ground that additional 
s tructura l alterations were not called for, A ll that was 
required was that the premises be restored to the condition

54. Which, i t  seems, was assumed to have been accidentally 
caused,



they were in at the commencement o f the lease,55 which i t  
seems to have been decided in Weinberg 's case was a duty that 
lay upon the p la in t i f f  at common law.55

The conclusion seems warranted, that in considering whether 
a contract has in fact become impossible of performance, 
pa-Mcular 1y in the lig h t o f specific  terms contained in i t  

are relevant to show whether eicher party has e x p r e s s 1v 
or ta c it ly  assumed responsib ility  to re c tify  the s itua tion 
which threatens to make performance impossible, such as a 
duty to e ffec t repairs, to obtain or "re -transfer" licences, 
to re-deliver a certain number of head of stock, or to 
guarantee "outle ts" or markets, i t  is not inappropriate to take 
into account the extent and the expense of the steps required 
to make performance possible.

E. Doctrine of "Changed Circumstances" and "Commercial 
Frustration"

In considering whether performance has in fact become 
impossible i t  is  essential to determine care fu lly exactly 
what has been promised.

55. The very point considered by Greenberg JA in BayUy v 
Harwood (supra)  at 502.

56. A doubtful proposition in cases o f v is  m jo v  or casus 
fo r tu i tu & \  see Rubridge v Hadley  (1848) 2 Menzies 174; 
Rdhmn v S u lim m  (1900) 21 MLR 133; Enoohson v Evans 
(1900) 9 HOG 54; Fleming v Johnson  <S Richardson  1903 TS 
319; H m sm  Schrader i  Co v Hopelow its  1903 TS 707;
Goldberg v Hants 1903 TH 150; Rolfss^ Hsbsl & Co v 
Zw eigm haft  1903 TH 242; S h e ff ie ld  <S S h e ff ie ld  v H art 
1903 TH 469; The S a lisb u ry  B u ild in g  and Investm ent S oc ie ty  
v The B r i t is h  South A fr ic a  Co (1904) 21 SC 238; H altsham en  
v Minnaar (1905) 9 HOG 50; Baylsy v Harwood 1954 (3) SA 
498 (A) at 509,



Cooper contends that a d is tinc tio n  should be drawn between 
eases where the leased premises are to ta lly  destroyed and 
cases where the lessee, as a resu lt of the v is m ajor  or casus 

f o r t i d t u s , is merely deprived of the use and enjoyment o f the 
property, He states:

"In the la tte r  s itua tion the lessor is not being 
prevented from performing. He has given occupation 
of the property and occupation remains with the 
lessee. The reason why . . .  the lessee is  en titled  
to remission of rent, i t  is submitted, is  tha t the 
continuous fu l l  beneficial use and enjoyment o f the 
property was a supposition upon which the parties 
contracted and, therefore, on fa ilu re  o f th e ir 
supposition, the lessee is en titled  to claim 
remission of re n t,11 ̂

I respectfu lly agree with th is  conclusion, but consider the
phraseology used somewhat unfortunate, because i t  is  redolent
of the so-called underlying-basis-of-the-contract or
common-assumption-of-the parties approach, which constitutes
the legal f ic t io n  of the "implied-term" theory of the English
doctrine of frus tra tion  and could lead us into a "changed
circumstances" s ituation s im ila r to that which obtained in 

59English law, I f ,  however, a ll that is meant by Cooper is  
that one can in fe r what has been promised from the relevant

57. W E Cooper The South A frican , L m  o f  Land lord  and Tsnant 
(1973) at 180,

Wo u te r
58. He gives as his authority fo r th is  proposition/de Vos V s rry H n g s -  

a a n a p rm k lik h e id  in  d ie  Su id  Afrikaans® Reg 2nd ed 1971) 10,
11, 62, 141, and adds: "This provides a ra t io n a U  fo r
the proposition that when a neighbour, by build ing, 
completely obscures the lig h t of leased apartments the 
lessee is en titled  to a remission of rent - D 19,2,25.2;
Voet 19,2.23, See too Recc v Stamp (1879) Kotze 63;
Baum v Rode 1905 TS 66 at 67."

59. See above at pp 74f.



128,

terms of the contract and the surrounding circumstances, even 
i f  i t  has not been completely expressed in the contract, his 
statement of the law is unexceptionable. The correct test 
revolves around an examination o f what indeed was promised 
contractually by one party to the other.

In Mountstsphens & C o llin s  v O hlsson's Cape BveM enies^

Solomon 0 said:

"The f i r s t  question, then, which I have to decide 
is , what was the subject o f the lease? Now on 
that point there can be no doubt that what was le t  
to the defendants was the building consisting o f four 
rooms. The premises are, i t  is true, described as 
a beer h a ll,  but they were not le t  as licensed 
premises, although the defendants had the r ig h t to 
use them as such only. The premises had been 
leased fo r some years previously, and during that 
time had been used as a beer h a ll;  but the p la in t if fs  
had never supplied the licence, and in the present 
action i t  is common cause that the licence was to 
be obtained by the defendants, I t  was the 
defendants, indeed, who approached the p la in t if fs  
in the f i r s t  instance and asked them to lease the 
premises fo r use as a beer-hall; and I can only 
assume that they were confident at the time that 
there would be no d if f ic u lty  in obtaining the 
necessary licences. , . , This is not a case, there­
fore, which involves the destruction of the m s  or 
the deterioration of the property leased; . . .  I 
am satis fied  that i t  is  ju s t as suitable today fo r 
the purposes fo r which i t  was leased as i t  was when 
the lease was entered in to , . . . "

60, 1907 TH 56 at 57,



This princip le has also been acted upon in other cases, 
and must be the true basis o f the test in deciding whether 
casus fo r tu itu s  or via m ;jor creates an im possib ility  of 
performance, At an e a rlie r p lace^ attention was drawn to the 
English rule in the so-called Coronation cases.

The principles of English law in th is  regard seem to have been 
considered to exist also in our law as early as 1904, in the case o f fhego
B r it is h  South A frica  Co V The Salisbury Investment Society3 where
Watermeyer 0, a fter re fe rring to some o f the English cases 
and in particu lar quoting from the judgment of Vaughan- 
Williams LJ in K re ll v continued:

"These cases profess to be decided on the principles 
o f Roman law, and are therefore binding on us, and 
in my opinion they are conclusive, that when the 
subject o f the contract is  destroyed, both parties 
remain where they are, and neither can ca ll on the 
other fo r further fu lf i lm e n t." ^

However, as can be inferred from the quotations, the case 
dealt with the physical destruction (by f ire )  o f the subject- 
matter of the contract and, despite the reference to the 
English cases, did not deal with im possib ility  o f performance 

• "by reason of the non-existence of a state o f th ings, assumed

61, Dutch Reformed Church Council v croaker 1953 (4) SA 53
(C) at 59; v P&ZW AO 1974 (T) SA 283 (D)
at 285 (a case where im possib ility  was not raised, 
however); Ornelas v Andrew '$ Cafe 1980 (1) SA 
378 (W) at 3840, 389A and 390C, though at 389A Nestadt J 
speaks of an "implied" term (as also does Steyn J at 
p 60 of Crocker's case.)

62, See above pp 74f.

63, (1904) 21 SC 238.at 240 (High Court of Southern Rhodesia), upheld
on appeal by the Cape Supreme Court, which in terms o f the law o f
Southern Rhodesia sat as a court of appeal (H R Hahlo and E llison 
Kahn The Union o f South A fr ica } The Development o f  I ts  Laws and 
Constitu tion  (1960) 211),

64, Supra.
65, At 240,
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by both contracting parties as the foundation of the con­
tra c t..  . .

A further such case is Wittiiat®v$?and Township E sta te  & fin a nce

Corporatism  L td  v Rand Water Board^  where legal im possib ility
68supervened. The statement by Bristowe 0 was also o b ite r .

The position in  Roman law was also considered in another early
case, th is  time without reference to the English law. The

i is 
,70

69case is Kopelow its v Hansen., Sohrader <§ Co, where Mason 0
s'id:

71"In a la te r section (234) Troplong refers to 
another aspect of the same matter, namely, where 
the act of v is  m ajor  , while leaving untouched the 
property hired, destroys or ve^y m aterially affects 
the objects or purpose fo r which the premises are 
used. I f  these objects or purposes, he says, were 
selected by the lessee, then no remission of rent 
is claimable; but i f  the purposes fo r which the 
premises were destined are contemplated between the 
parties, and formed the determining element in the 
contract o f lease, then the tenant is en titled  to 
re l ie f .  The same principles are applied to 
incorporeal rights which are the subject o f the

66, The words quoted by Watermeyer 0 are from the judgment 
in K re il v Henry (supra). At 747-8 Vaughan-Williams U  
said; "The real question in th is case is the extent o f 
the application in English law of the princip le o f the 
Roman law which has been adopted and acted on in many 
English decisions. “

67, 1907 T S 2 3 1 ,

68 , At 241.

69, 1903 TH 134.

70, At 143-4.

71, Le d ro it  o i t i l ,  Louage.



le a s e . The law which is  re fe r re d  to  by these 

a u th o r i t ie s  appears in  the  w r it in g s  o f  many 

com mentators, and has been accepted in  many cases 

decided under ou r system o f  ju r is p ru d e n c e  (M a tt db 

Awot 2 , 5 (2 -1 4 ) ;  Wesel C ro a t de re m a s to n s  
m rc e d is ;  G a il ,  bk 2 obs 23; V oe t, 19, 2, 23-25 ;

Cuba's CoUnial too p 227; Van Leeuwen tom  
1, 4, 22 (17); Christ V&ois Belg  3.110.13 s t eeq3 

Brunn Bond 1 9 .2 ,5  a t  @*4; t  Katameyer

3 Moore PC Cases 452; Rw&r^d&e % Kadley (1848,

Menzies 174; fraaew rar-O aM ard t t  ( ' d81)

C„mmero4ol W  Agricwttxrot Boxk t D* FO*,,
& Co N .L.R .1870 p 10 .)

“ I t  may th e re fo re  be la id  down th a t  the  g ra n t in g  o f  

a re m iss io n  o f  r e n t ,  in  cases where ac ts  o f  W e 
m y o r  have o b s tru c te d  th e  te n a n t in  h is  enjoym ent 

o f  th e  p ro p e r ty ,  is  n o t an excep tion  to  the law 

gove rn ing  le t t in g  and h i r in g ,  which has to  be 

s t r i c t l y  co n s tru e d , b u t is  a general p r in c ip  e , 

a p p lic a b le  no t o n ly  to  th e  s p e c i f ic  cases which 

a re  mentioned by the v a rio u s  a u th o r i t ie s ,  b u t a so 

to  C ircum stances which may n o t have been s p e c ia l ly  

cons idered  by them, b u t which f a l l  w i th in  the  

genera l p r in c ip le

§§=§=-
the  e xe cu tio n  o f  the  le a s e ,

■ a s



tenants the court found to be understandable in the 
c irc u m s ta n c e s ,72 as i t  was due to  th e  fe a r  o f  h o s t i l i t i e s  

and th e ir consequences. In other words, the departure o f 
the  tenan ts  was a d i r e c t  and n a tu ra l consequence o f  the  o u t-

break o f war,73 The lea rned  judge was o f opinion that

"[v/jhere the in tention of the p a r t ie s ,  whether 
expressed in an agreement or deduced from the 
nature o f  the prem ises, WuS that they should be 
sub-let and that the lessee should make his p ro f it  
out of the sub-tenants, then i t  appears to me that 
the sub-tenants occupy, with reference to such a 
lease, a position analogous to that occupied by 
crops with re fe ren ce  to leased rural property".

In the circumstances a remission of rent was allowed.

This case, however, s u re ly  cannot be used to s u p p o rt a 
doctrine that in such circumstances, where there is a common 
unders tand ing  between the p a r t ie s  as to  th e  purpose o f  the  

contract that could be said to have formed the underlying 
basis o f t h e i r  agreement, a condition should be implied that 
the contract was to operate only so long as the material 
c ircum stances und e rp inn ing  such unders tand ing  remain unchanged, 

as with the legal f ic t io n  evidenced in the English 

"Coronation" cases,74

Pothier73 states that a landlord is obliged to warrant

72. The "reasonable apprehension of serious harm" contemplated by the 

73 But a e a ^ tk e ^ d ^ f^ tre n t^ v ie w  adopted by Wes&ls J (concu rred

' iiE iS=:
that had been sub-let.

74, See above at pp 76f,

76, C c itro t dk Aowzp* § 112,



aga in st " d efec t* " ^  th a t prevent the use o f  # e  h # W *
not only those tha t exist at the date the lease Is entered

77
in to ,  but a lso  those that have arisen since; hence i f  such
"defects11 intervene the lease may be cance lled ,^  I t  has
often been stated, as i t  was stated by Mason J in KopelcM itz

79
’ BanBm^ Schrader & Co, that decisions on leases are only 
illu s tra tio n s  o f the general principles of contract applicable 
in instances o f supervening im possib ility  of performance and 
do not turn on the application o f special rules applicable to 
Itase,80 In Bstsrsj Flammn & Co v Kokstad M un ic ipa lvoy® \ 

many passages o f the old authorities re la ting to lease were 
re lied on. which prompted the following question from 
Solomon ACJ:82'

"Why is i t  that a ll the passages refer to leases 
only?"

To which counsel replied:

"A lease was a well-recognised and popular form of 
contract in  Roman law."

Nevertheless, a lease, because i t  regulates a continuing

76. Mulligan's transla tion at p 48.

77. This applies even i f  he woo'd not have so warranted 
had he known o f the existence of those defects at the 
time the contract was entered in to  (Pothier op c i t  I  
116; Voet 19 .2.23; Morris v Mappin <8 Wbb L td  1903 IS 
244 at 260; aswm u W * ,  1905 TS 66 at 67) .

78. Pothier op a i t  § 116. These arguments were advanced by
counsel fo r the appellant in Baylgy v Harwood 1954 (3)
SA 498 (A) at 495, but were not accepted by the court
as being applicable to the facts of that case.

79. 1903 TH 124; see quotation from the judgment above at pp l3 0 f.

80. See, for example, Bay'Uy v Harwood 1954 (3) SA 498 (A)
per Schreiner JA at 505,



relationship between the parties (in  the le tt in g  and hiring 
o f personal services as well as of property)* does in  fac t often 
resu lt in consequences d iffe re n t from those that would resu lt 
with contracts o f shorter duration.

One must scrutin ise the contract entered in to  between the 
parties to ascertain exactly what was promised, and i f  i t  has 
become impossible then the rules o f supervening im possib ility  
apply. Hence, in the so-called Coronation cases in England 
what was promised was not a room, but in fac t a vantage-point 
from which the coronation procession could be viewed. When 
that became impossible of fu lfilm e n t, the contract was at an 
end.

So, too, i t  was decided that i f  premises are le t  as licensed
premises fo r the sale of liquor and afterwards cannot be used
fo r that purpose owing to the cancellation o f the licsn .e  by
the m ilita ry  authorities, the lessor's promise has become

83impossible o f performance; or i f  the premises are le t  as a 
restaurant or eating house fo r blacks, and cannot be so used 
because of the refusal of a permit under the Group Areas Act 
36 o f 1966,84 the same resu lt obtains. And there are many 
other cases resting on a s im ila r p rin c ip le .85

The correct approach has been adopted by our courts on a number 
o f occasions. For example, in Bam v Rods^ the court stated

" I f  the parties have contracted that the lessor 
lets and the lessee hires the property for a certain

83. Rope low i ta  v Hansen .Sahmd&T & Co 1903 TH 134.

84. Omelcm  v  A n d r w s  CafS 1980 (1) SA 378 (W),

85. D 45.1.140.2; Donellus Ad ham legem U t  Be Venh Q b lig  
11,1652; P o th ie r  a m d  ad D 46 .3 ,104  ( c f  a 50 ,17 ,85 ,1  and
Wessels Law o f  C ontract  § 2631 ). See also Stans f i e l d  v 
Kuhn 1940 NPD 238 at 246, a case of in i t ia l  impossi­
b i l i t y ,  but applicable on this point.

86. 1905 TS 66, per Wessels 0 at 67, delivering the
judgment o f the court (Innes 00 and Mason J.)
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de fin ite  purpose, the lease only endures so Tong 
as the lessee can have the aommodba wows o f the pro-
perty for the purposes le t . "

In v 2^ % ,  4 a, a w #

considering a number o f English cases dealing with contracts
of service affected by the outbreak of war, said:

Applying these principles i t  seems to me that we 
have to look and find out upon what footing was the 
agreement entered in to  between Schlengemann and the 
Company. I t  seems quite clear in ny mind that i t  
was made on the footing that there should be a con- 
tinuous giving of personal services. . . , ^ e  
agreement in paragraph (4) says: 'Each o f the part- 
ners o f the firm  shall devote his whole time and
attention to the business and conduct o f the a ffa irs  
of the company.

The court held tha t when Schlengemann was interned shortly 
a fte r the outbreak o f war "the p o ss ib ility  o f continuous 
service on his part had gone.. . . [Furthermore] i t  was 
evident that the period o f internment was inde fin ite  and 
might be fo r a very long time. Therefore . . .  the po ss ib ility

any semces w ithin a reasonable time had falsol 
disappeared."

not be necessary to imply a term in any contract i 
order to find  that i t  has been terminated by supervening 
im possib ility  o f performance i f  one were only to look at 
precisely what was promised by each party to the other 
th is  1 do not mean that a term may not be implied in  an 
appropriate case, provided that the implication o f such

n

By

87. 1920 CPD 494 at 502,



OQ
term follows the ordinary rules o f in terpre ta tion o f contract 
and does not become instead a legal f ic t io n , as i t  would i f  
the approach o f the "Coronation1'cases or the approach ofon
Windscheid is adopted in our law.

Im possib ility arising from changed circumstances does not per

8 8 . WbCgbe w BwrtaoA 1930 TPD 261; WitZtama u guana 1978
(1) SA 1170 (C) at 1174; 5 Aitken (Pby) Ltd  v 
ZkmariZZc fp # ;  1979 (1) SA 1090 (0), 1979 (4)
SA 1064 (N). The rules of in terpre ta tion are considered 
in  D 45,1,23,33; 45.1.91.2, 3; 46.3.107; Lucerne Aeheatos 
Co L td  V Becker 1928 WLD 311 at 336 ; Van Wyk v M il l in g to n  
1948 (1) SA 1205 (C); Dutch Reformed Church C ouncil v 
Croaker 1953 (4) SA 53 (C) at 64; Ornelas v Andrew's Cafe 
1980 (1) SA 378 (W). See, fo r example, McCabe v
Buriuch (supra)  at 269-70, where i t  was held to be implied 
in  the contract that the se lle r would not put i t  out o f 
his power to pass transfer o f the property sold to the 
buyer.

89. Windscheid's views,as we have seen (p 84), were based on
those of the Canonists, pa rticu la rly  Thomas Aquinas, who 
were concerned with the question when one ju s tif ia b ly  may 
break a promise or an oath. These views were not taken 
up by the Roman-Dutch ju r is ts  with the exception of 
Grotius, who referred to them with approval in D@ Jure 
B e l l i  ac P ads  so fa r as public law is concerned. 
Windscheid's views found a lim ited recognition in the 
provisions of the Prussian C iv il Code, but were expressly 
rejected by the framers o f the BGB, though the courts 
subsequently gave an attenuated recognition fo r a while 
to a modified form of Windscheid's views, as propounded 
more especially by Kruckmann and Oertmann (see W A Ramsden 
"Supervening Im possibility of Performance and Changed 
Circumstances in German Law" (1976) 39 mR-RR  367, especially 
at 375), In France the view that there is an implied 
condition that the contract shall be extant only so long
as circumstances remain the same is applied in admini­
stra tive  law ( d r o i t  a d m in is t r z t i f )  but not in private 
law, by virtue of a decision of the Cour de Cassation', 
which accords roughly with the view o f Grotius as to its  
a p p lica b ility  (see Ramsden op c i t  367 and "Some H istorica l 
Aspects o f Supervening Im possibility of Performance of 
Contract" (1975) 38 THR~HR 153 at 174).



se excuse under South African la w / The T im i# of # e  #omh
Taw in th is regard have not been e x te n d e d A lth o u g h  the
"changed-circumstances" doctrine was considered in A frican

92Realty Tm st Ltd v Bolmes, the remarks made there are purely 
o b ite r, since De V illie rs  JA^3 said:

"But i t  is unnecessary to pursue this fu rthe r, fo r 
in the present case the contract sp e c ifica lly  deals 
with the matter and i t  therefore becomes one of 
in te rpre ta tion , The agreement of purchase and sale . 
was expressly made 'subject to the ir r ig a tio n  board 
. . , completing the aforesaid ir r ig a tio n  works now 
contemplated , , .

F ina lly , before leaving th is subject, i t  must be mentioned 
that C I Belcher^ states that there seems to be no basic 
impediment to the adoption into our law of the English "doc­
trine  o f commercial fru s tra tio n " ,

90. Algoa M illin g  Co L td  t  A rke ll <5 Douglas 1918 AD 145 per 
Maasdorp uA, at 171, re fe rring to In s t its  3.19.11;
Grotius 3.3.37; Voet 28.7.9, 16; Van Leeuwen R-ER 4.3.5 and 
Decker's note to Van Leeuwen R-ER 4.1.3, as well as the 
English cases of fay&ar u (1863) 3 B & S &26,
122 ER 309 ( KB ); Bailey v de Crmpigny (1869) LR 
4 #  180 and w (1799) 8 TR 2S9, TOT ER
1337, and early Cape cases, namely, /brdat v a w  (1847) 2 Men-
21 es 150; Ray v The D iv is iona l Com ciI o f  King

fcWM (1880) 1 EEC 97 and d v
A r W l d DawfZaa (1899) T6 SC 522,

31. Contrary to the submission o f counsel in Zhtars, fkm ow
i  Co v Kokstad M m io ip a lity  1919 AD 427 at 431,

92. 1922 AO 389, per De V ilT iers JA at 400-2, mentioning
in te r  a lia ,  Windscheid's doctrine of Vomussstm ng .

93. At 403.

94. Norman's Purahase and Sale in  South A frica  4th ed (1972) 
at 471.
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"Commercial frus tra tion " or, more correctly, commercial 
im poss ib ility , is sometimes used to describe cases

(a) of undue hardship in performance; or

(b) where the motive fo r contracting is not achieved.

95I have already considered (a) above and put forward the 
view that our law does not allow undue hardship to be used 
as excuse fo r non-performance of a contractual obligation which 
i t  is not absolutely impossible to perform; though, in con­
sidering whether performance is  absolutely impossible, regard 
may be had to the contract read in the lig h t o f the surrounding 
circumstances to determine whether what is  required 
could properly be said to fa l l  w ith in the ambit o f the contract.

t'owever, i t  would appear that i t  is  (b) which Belcher has in 
mind when he speaks of "commercial fru s tra tio n " . He looks 
fo r support in one o f two directions. The f i r s t  is the 
doctrine of the implied condition as established in England

96in the "Coronation" cases, which as I have already submitted , 
is not in  accordance with the principles of our own law. The 
second is  " a broad equitable ju r is d ic tio n ". He concludes that 
"our courts have not yet been prepared to assume" i t ,  but, he 
states, "there seems no reason to believe that they w ill 
not accept th is challenge and in th is  particu lar instance do 
justice  between man and man (see Jajhhay v Caessim, 1939 AD 
537)",9?

Why should our courts assume a "broad equitable ju r isd ic tio n " 
in these matters? In the f i r s t  place, by so doing, they would 
run the grave risk  of making a new contract fo r the parties, 
which would undermine two of the fundamental principles of

95, At pp 113f,
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our law, that o f contractual freedom and certa inty of 
contracts. Secondly, the existing principles appear to be 
well suited to ensure that the contractual intentions o f the 
parties are carried out equitably. Third ly, there would 
appear to be no pressing social need for the courts to 
undertake th is formative ju r is d ic t io n . I t  must be borne in 
mind that when the courts o f Germany exercised a s im ilar 
broad discretion in the 1920s, the German economy was in a 
parlous condition and that subsequently the German courts 
returned to a fa r greater allegiance to the princip le 
paata sunt servanda,

I t  is  clear, then, that once i t  is established that a fter 
the conclusion o f a contract an event has occurred which 
can be categorised as v is  nudor or aasus f o r t w i t u s the 
contract having been carefu lly examined to determine exactly 
what performance was promised, the next step is  the 
establishment o f a causal connection between the event and a 
fa ilu re  o f performance.

This means that the event may not necessarily have the resu lt
o f preventing performance. This is clear from the case o f

99Bans&nj Sohmder <2 Co v Kopelowitz where Wessels 0, 
delivering the judgment of the court, said:

"An examiration of the principal Roman-Dutch law 
authorities w il l  c learly show that in a ll the 
examples discussed by them the connection between 
the extraordinary cause and the resulting loss is  
d irect and immediate . . . .

"The immediate connection between the v is  major 
and the loss w il l  also be found to be present in

98, See above at p 84,

99, 1903 TS 707"at 719,

' - r ' t
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the examples cited by the learned judge a <7 1 ^ 00 

from the French ju r is ts  Pothier and Troplong, and 
from the German ju r is t  Gail, upon which he 
specia lly relies fo r his judgment in th is case.'1̂

F. Where Performance Conditionally Possible, as with Licence 
or Permission

I t  is necessary fo r the performance to be in fact impossible.
I t  could happen, fo r instance, that apparent im possib ility
caused by the act o f a th ird  person on examination is revealed
not to be actual im possib ility  as his act is a n u ll ity  in 

102law. The onus of establishing the im possib ility  is on the
irnparty pleading i t .  I f  the facts do not support the 

conclusion that there is actual im possib ility , the contract 
w i l l  not be terminated, and the promisor w ill be held liab le  
to perform or to pay damages fo r a breach of his undertaking

100. See Kopetlou-Ltz v Hansen, Sahractev & Co 1903 TH 134.

101. Approved of in Mountstsphms & Collins  i> Ohlsson's Cape Breweries 
1907 TH 56 a t 589 (quoting from Hansen, Schrader A Co
v Kopelowitz 1903 TS 707 at 718.) See also Worth 
Western Hotel Ltd v Rolfea, Hebei 4 Co 1902 TS 324 at 
341, where Mason d referred to the "general doctrine 
that any damage to the leased property caused by vis  
m ,jor . . , fa lls  upon the landlord and not upon the 
lessee" (ie  r is k , not casus or supervening im possib ility  
of performance),distinguished by Mason J in  Morris v * 

d Mabb W  1903 TS 244 at 250-1.

102. For example, one cannot plead that state interference 
creates the im possib ility  i f  such interference is 
ille g a l and redressable {W illiam Maim 4 Son (Pty)
Ltd v Rhodss'ia Railways 1976 (4) SA 914 (SR), where 
the directions of the Minister went beyond the powers 
conferred by an Act of Parliament)



t o  p e r f o r m . 104

I t  is , o f course, not enough that a statute prohibits 
performance, i f  the statute provides a way in which perf­
ormance may nevertheless be effected. For example, the 

G'oup Areas Act105 prohibits the acquisition of land or 
residence in an area set aside fo r a pa rticu la r racial group 
by members of another racial group. However, such acquisition 
or residence can be permitted under a permit granted by the 
M inister. Hence, i f  i t  is not sp ec ifica lly  alleged in the 
pleadings that a permit had been applied fo r and refused, i t  
must at least be possible to in fe r from them that th is was 
the case, or that such an application would inevitably have 
been refused had i t  been made. 100 The same applies where 
sub-division is prohibited unless sp e c ifica lly  approved or 
authorised,10  ̂ or where approval can overcome a statutory 
or another type of p ro h ib itio n •108 

I t  must be shown that a ll possible avenues o f effecting 
performance have been explored and have been found to be

104. S&axle & Son v A nk& ll & Douglas (1899) 16 SC 522, 
where the court held that i t  could not have been 
impossible to send the shipment in question by regular 
steamer since the promisor had been able to send other 
shipments by such vessels to f u l f i l  orders received by 
him a fte r the promisee's order had been placed (time 
being of the essence of the contract here).

105, Act 36 of 1966( formerly Act 77 of 1957).

108. AWdbo o &zmaretM 1962 (3) SA 90 (D) at 909-10;
ArnfZae D /Wrawe Ozf# 1980 (1 ) SA 3?8 (W) at
394f,

107, v W #  1956 (1) SA 393 (W) at 376;
Bakkfr #0 v ZWaM&zgf 1977 (3) SA 884 (E) at 889-90.

108. For example, un.iw- the Factories Act 22 of 1941
fW@inb®vg x> WHnhsTg Bros (Pty) L td  1951 (3) SA 266 
(C) at 276-7) or a m ilita ry  pass is possible (Van d@r 
Msm§ v C o lo n ia l G o M rm sH  (1904) 21 SC 520 a t '523). See 
also Mossr v M ilto n  1945 AD 517; Corondims v

1946 AD 548; Crew* o 1954 (1) SA 216,
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c losed .^" The onus thus rests on the promisor to show 
that performance is net possible,

Conversely, where the promisor has -pHm fac ie  put i t  out o f 
his power to perform, the duty rests un him to establish tha t 
he w ill be in a position to perform on due d a t e j^  Performance 
may therefore s t i l l  be possible, despite the intervention o f 
vis  m jo?  or casus fo r tu itu s  > This p o ss ib ility  appears to 
underlie the operation of the maxim genus non ve rity  unless,

I  *| ]
as already indicated, the whole genus or species perishes, 
as in the case o f a sale o f a certain number out o f a given

112quantity of goods belonging to the vendor a ll of which perish.
This point was argued by counsel (H de V il l ie rs ,  la te r

113De V illie rs  0) in the case of Hersmn v Shapiro & Co* where 
he submitted:

"Im possib ility  of performance is an excuse even 
where the genus o f the goods sold has perished 
through casus fo r t id tu s  . , . . The rule that 
im possib ility  does not excuse where there has been 
destruction of the genus including the class of 
goods sold, on the ground that gmus nunquam p e r it  
(Van Leeuwen, Cemuna Forensis, 1.4 .39.2);does not 
apply, because Van Leeuwen only speaks o f the 
destruction of the debtor's goods, and not of the 
temporary destruction of the genus. This view is  
confirmed by Windscheid, Roman &#), v o l.2, pp36-37, 
also para ..64."

I t  is submitted that th is  statement is correct. I t  also ’

109. Xodaiken v Angehm i  P ie l 1914 TPD 254 at 260-2; 
gmramM % gbzpta, 1*2S TPD 367 at 375,

110. McCabe v Surisah 1930 TPD 261 and Van der Reever v
1961 (3) SA 625 (0) at 627,

111. Above at pp lOOf and 116f.

112. D 18,1,35,5, 7,

113. 1926 TPD 367 at 368,



underlies the need to show that alternative methods of
114performance are both impossible of fu lfilm e n t, unless a 

selection has already been made between such alternatives 
and underlies the rules applicable to contracts ad faciendum.

G. Contracts Ad Faciendum

A contract ad faciendum tha t need not necessarily be performed 
in person is not dissolved by the death or illness  of the 
promisor. 115 I f  an agent becomes i l l  or otherwise unable to 
carry out his mandate, he is  obliged to n o tify  his principal 
as soon as possible to enable the la tte r  to find  a suitable 
substitu te . 115

117In the English case of Robinson v Davidson the question was 
raised whether th is  rule ought to apply also to a contract 
o f service, such as an engagement to perform at a concert.
In that case the performer, a p ian ist, had timeously no tified  
her employer o f her illness, so the point did not come up 
fo r decision, but Kerr11® submits that the rule is equally

1 *] U
applicable to cases such as Robinson v Davidson t Mandate is a 
contract ubevvims fL d s i^ ®  hence i t  could be argued that 
the same considerations do not apply to contracts o f service.

114, Above at pp 1I 6 f .

115, D 19.2,48; 45,1.38,21; 46,3,31; Pothiar Acwaow § 432; 
Molitor o&Zt? 2,704 n 612.

116, D 45,1,23,33; 45,1,91,2.3; 46.3,107; Pothier Mandate
I  43; MaoDuff £ Co ( in  L iqu idation) y Johannesburg Consoli­

dated Investment Co 1924 AD 573 at 601,

117, (1871) LR 6 269,

118, Contract 272 in the 3rd ed p32 n 192 ; Agency 171,

119, Supra,

120, D 17.2, law 63; C 4,37,3; CroaM* (1886) 6 EDO
211; fo rd  v Abercrombie 1904 IS 884; Wegmr u Surges on 
1910 TPD 571 at 579,



Furthermore, i f  the rule does extend to contracts o f 
service, why not also to other contracts? I f ,  fo r example,
A le ts a theatre to B for a stated period for a performance
or a series of performances, and the theatre is accidentally 
burnt down before the period arrives, is i t  necessary fo r A 
to advise B immediately of th is fact to enable him to take 
whatever steps he can to hire another theatre? I f  B, in
ignorance of the fact that the theatre has been burnt down*
spends money in advertising the performance or se lls  tickets 
to concert-goers, could i t  be said that A would be estopped 
from setting up the supervening im possib ility  o f performance 
as a defence to an action fo r breach o f contract? Even i f  
B had done nothing to a lte r his position in reliance on the 
contract, could estoppel s t i l l  apply? For example, i f  A were 
to charter his ship to B fo r the conveyance of goods B has 
already contracted to supply to overseas customers, and the 
ship is accidentally los t through f ire ,  shipwreck, the action 
of a hostile  navy or other unforeseen calamity before i t  is 
made available to B, could A, i f  he has fa iled  to n o tify  B 
o f th is  happening, be estopped from pleading im possib ility  i f  
sued on the charter?

H. Estoppel Operating to Preclude Reliance cn Impo s s ib ility

Estoppel by representation1^  is  not uniformly applicable to 
a ll s ituations, because the requirements of jus tice  and 
fairness of each situation cannot be equated, and estoppel

121. Generally regarded as the legitimate successor of the 
m m p tio  d o li m l i  Hoffmann and D Zeffertt(LH) Th& 

d/bdowM Zaw o f aWdkMd# 3rd ed (1981) 270;
Mining Co v N&w But Hon Cold l in in g  Co 1905 IS 722,
Baumm v Thom® 1920 AD 428; Bodmier v A m rican Insiwanoe Co
1960 (4) SA 428 (T); BauptfH isch v Calsdon D iv is ion a l
Connotl 1963 (4) SA 53 (C); Cmnoak's (S A) Moton Co

1961 (2) SA 47 (T); Xm st Bank van Afnika Bpk v fikstm n
1964 (3) SA 402 (A) at 510; C m dit C orporation o f South A frioa
W  % aot&a 1968 (4) SA 837 (N),



Is essentially a p rlW p ls  of l&w designed to produce an
equitable resu lt. There are, however, certain general 
principles that could serve as indicators whether 
estoppel would be applicable or not.

First, estoppel must relate to an existing state of facts*
This would appear to be sa tis fied , the facts being the 
existence o f a contractual relationship between the parties 
under which certain expectations have arisen as a resu lt o f 
implied representations of present fact which appear in i t . 122

secondly, i t  is generally accepted that estoppel may be used 
only as a defence to an action or a counter to a defence, and

I 00
not as a cause of action in i t s e l f .  This, too, is  sa tis fied  
in the cases posed, since the action w ill be brought upon the 
contract to en.orce its  terms; the defence to th is w il l  be a 
plea o f supervening im possib ility  of performance, and the 
counter to tha t w il l  be that the defendant is estopped from 
setting up the defence because he has allowed the p la in t i f f  
to continue under the b e lie f that performance was s t i l l  
possible.

This then raises a th ird  requirement, namely that of 
representation. Silence w ill constitute a representation 
only i f  there is a duty to speak. 124 I t  therefore depends 
upon whether i t  can be »aid tnat there was a duty to speak in

122. See below.

123. w 1913 CPD 146; W a *  apwarMmaM# *
dank o f $ A Ltd  1921 AD 121; Sampson v Union <8 Biod&sia 

fd# ZdgwddbadoM; 1929 AD 468; Zkwdbr'e 
frwaA** o 4 "o 1935 TPD 358; BdZodkw
9 1946 NPD 750; Man w Motor* fpw;
1958 (2) SA 102 (GW).

124. 9 1909 EDO 244; Stwttof&rd 4 Co 9 Rzrkar 1921 CPD
381; Wow Oo9#r%m*Mt 9 Mat&mzZ of Afrdae
1921 AD 121; Coll§n v Ri<$tfont§in EnginmHng AWw 1948 
(1) SA 422 (A); AkrtdM 9 a* 1948 (2) SA 735 (A); 
AzraoM* 9 &&«?##%%% 1948 (4) SA 263 (C): PfKHMax Araww 

Board 9 Brwt #7 1968 (3) SA 783 (T),



7  CaSes w r t *» W . which, unlike the contract of
agency, are not contracts Th1s 1s 50m6tlBe:

c led estoppel by negligence.125 For a duty to speak to 
is t  there must be a duty to do so owed to the other
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nces Which w il l  make performance impossible, or both.126
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#& ' ca&es envisaged, which, unlike the contract of 
agency, are not contracts vfoe&rtnne f id s i .  This is sometimes1 pc
called estoppel by negligence. For a duty to speak to 
exist there must be a duty to do so owed to the other 
contractual party in the circumstances so that he w i11 not

1 96
act to his detriment and i t  ought to have beer foreseen 
(or ought reasonably to have been foreseen) that the conduct 
that creates the duty to speak would cause the other party to 
be misled unless any such mistaken impression he might harbour 
were corrected J  ^

This conduct in the cases envisaged here would be the implied 
statement in the contract that the promisor is  in a position 
to perfo rm  his side of the bargain or knows of no circum­
stances which wi 11 make performance impossible, or both 
I t  is submitted that i t  would be contrary to the  bom fides  
that underlies contracts fo r one party, knowing that he w ill 
be unable to perform on due date, to allow the other to 
continue under the impression that performance is  possible 
u n til i t  is  too late fo r him to  make suitable alternative

125. Hoffmann & Z e f f e r t t  &>**& d fM a m  law  o f
3rd ed (1981) 277.

126. Union Q m tm m nt v Motional Sank o f South A fr ica  Ltd  1921 AD 121 
and the cases referred to in note 121. See also The Law o f  
South A fr ica  (edited by W A Joubert) vol 9 s v
'Estoppel' by P J Rabie (now the Chief Justice) para 
371.

127. A w *  A o *  o f dew# W aW of 1961 (2 ) &A'778 (N )i
T rm t Sank o f A fr ica  Ltd v Vm dor Walt 1962 (1) SA
178 (Th Corp o f &)%# v&fKoa w 1968 (4) SA

1979 (3) SA 978 (A ).

128. The statement must be o f an existing fact and not one 
Of future intention [Murtmn V M imhin  (1910) 10 HCG 
313; p 1912 TPD 135; % Oak&aw 1936 DPD
38.) Hence i t  could not be argued that the contract 
implies that on due date the promisor w ill perform or 
even that he w ill be in a position to perform, since 
that would not be enough.



$rh W g e e n ts . 12S ........

I t  may be worth while to take another look at the examples 
posed. I f  the performer becomes i l l  and fa ils  to no tify  
his employer of his illness in s u ffic ie n t time before the 
scheduled date o f the concert to enable the employer to find  
another performer to take his place, he must foresee that 
his employer may be misled in to  thinking he can perform, and 
tha t the employer w il l  a lte r his position in reliance 
thereon to his prejudice, by advertising the concert and by 
p rin ting  and se lling  ticke ts . True, i t  is d i f f ic u l t  to 
imagine tha t i f  a theatre burnt down the lessee would net 
now o f i t ,  but one can imagine other circumstances where the 

lessee might not be able to find  out about the loss or 
estruction o f the property le t  unless the lessor told him of

i H E P s

This explanation draws attention to other requirements of

129.



i t  also that the representation das intended to be acted '
on, which is d e a rly  met in the cases posed), that in fac t

art nn »+ .. , , 132he did act on it^as anticipated,132 and that such action was 
_0 IS prejudice as a d ire c t resu lt o f the representation, 

is would certa in ly  correspond to one's notions o f fairness 
an does not seem to be stretching 'the somewhat e las tic
principles o f estoppel too fa r.

r x i l r *  *   ̂ * contract that Is no longer in
taistance because i t  has been terminated by reason of the
supervening im possib ility  o f performance, but B is  estopped

the re f 109 °n thlS fa c t because h1s conduct in "concealing" 
the existence o f the supervening event has led A to believe 
that the contract s t i l l  subsists.

iE S l S B

"  I S g g S l s B S s

*  S I H B P P l

"  S f S ^ e s s s ; - -

"  g m m m # : '



the fac t of the occurrence o f a supervening event lies  
peculiarly withwB1s area of knowledge and is  not readily 
accessible to A, who is ignorant of i t .



PARTIAL IMPOSSIBILITY

A contractual obligation may be absolutely impossible o f 
performance in part only. For example, I may promise you a 
matched pair of duelling p isto ls from my fire-arms collection 
but prior to delivery one Is stolen or destroyed by v is  major 
I t  is  then impossible fo r me to deliver the pair to you as 
promised, Nevertheless, you may s t i l l  wish to have the 
remaining p is to l.

A number o f circumstances present themselves:

(a) Substantial performance is s t i l l  possible.

(b) The performance which is possible is severable from 
which is not.

(c) The performance which is possible is not severable 
that which is not.

(d) Performance has been rendered wholly impossible by 
parti al iipossib11i t y ,

A. Substantial Performance Possible

Whilst i t  may not be possible fo r the promisor to perform in 
f u l l ,  nevertheless substantial performance of the obligation 
may s t i l l  be possible. The question was discussed above,1 
where the conclusion was reached that substantial performance 
of an obligation is equivalent, to a ll intents and purposes, 
to the performance promised.

c . .

This principle is sometimes considered under the head of 
partia l im possib ility of performance, and indeed some of the 
cases that are considered to be leading case, on partia l

1. Above at pp 11 Ilf.

r.



PARTIAL mPOSSimELITY

A contractual obligation may be abm#%#tely impossible o f 
performance in part only. For example, I may promise you, a 
matched pair o f duelling pisto ls from iny f$re-arms collection 
but p rio r to delivery one is stolen or destroyed by uis major 
I t  is then impossible fo r me to deliver the pair to you as 
promised. Nevertheless, you may s t i l l  wish to have the 
remaining p is to l.

A number of circumstanoss present themselves:

(a) Substantial performawee is  s t i l l  possible.

(b) The performance which is possible is severSle from that 
which is not.

(c) The performance which is possible is not severable from 
that which is not.

(d) Performance has been rendered wholly impossible by 
partia l im possib ility .

A. Substantial Performance Possible

Whilst i t  may not be possible fo r the promisor to perform in 
full, nevertheless substantial papfermmaaa of the 
may still be possible. The question was diseaaaed aboveJ 
where the conclusion was reached that substantial performance 
of an obligation is equivalent* to all Im t m da and pwppo&ee* 
to the performance promised,

This principle is sometime* considered wader # e  head of 
partial impossibility of performance, we# W e e d  some of the 
cases that are considered to be e o e *  on partial

1, Above at pp 113f.



tnipossW ility of performance are in re a lity  founded on ife f f r  
very princip le ,

2In S ta n s fie ld  v Kuhn the court held that

"ft]he whole of th is subject-matter was not 
destroyed. Substantial performance of the o b li­
gation is s t i l l  possible. The contract must 
therefore be regarded as va lid ."

The court relied on Wessels3 and V o e t/ These authorities, 
however, do not concern the r ig h t o f election of the promisee 
to take what remains possible a fte r the supervening event, 
but state that the contract i t s e l f  is va lid , or remains in 
force, where the real object o f the obligation remains 
possible, or the destruction affects only a small part o f i t .

The decision in W%mohm@ SA (P ty ) h id  v  appears
to be Similar in  e ffect to that o f S ta n s fi& ld  v Kuhn, holding 
that i f  substantial performance is possible, the promisee is 
en titled  to demand i t ,  Neither case casts much lig h t on 
what constitutes "substantial performance", Wessels^ says 
that the test is  whether the real object o f the obligation 
remains possible and VoeV says that i t  is  to be judged on whether 
" i t  affects the smaller party".

Q
In s ta r,s fie ld ;s case the land was only 0,029 acre less than

2, 1940 NMD 238 at 246,

3. The Lm  o f  C ontm ot in  South A fn ioa  I  392.

4. 18,1.21,

5, 1959 (3) SA 909 (C), especially at 912,



^ at fo r 4 (0,5 acre) & hence riot even 6
than the area promised. And in Wireohms' case9 the court said:

" I t  seems c lea r  that the aforesaid s tr ip  of land
is re la tive ly  small * and i f  a wall is  buil t  a#n#
the present boundary i t  would be in su b s ta n t ia l ly
the same position as the wall that has been
demolished."

There i s  a corresponding reduction in the cownter-presibMen
to account fo r the s h o r t fa ll.^  Hence. i f  substantial 
performance is possible, th at is rea lly  equivalent to f u l1 
performance, and thus i f  only a minor portion o f the contract 
cannot be performed, i t  is  submitted that the promises 
entitled  to regard the contract as at an end but must be 
prepared to accept the substantia l, though incomplete, 
performance, which is possible, and be content with a su ita b le  
reduction in the counter-performance as compensation fo r the 
shortfa11.

B- Performance Severable

A substantial part of the performance is not possible, but 
what is possible is severable from that which is not p o ss ib le .

9.

p a
of M i  o W c M T " ’

11, atw e/YaW  u fawpra;.



lay Bothier in the fo liw in s  W’oNs ;

" • • . while extinction o f the thing due
extinguishes"the debt when the thing' is who 11y 
destroyed, i f  any p a r t  remains th e  debt c o n tin u e s  
to subsist so fa r as regards such part";

subject once mare tc a suitable reduction in the counter*
preshoVion. 1J

In fact the earlier cases seem to suggest that i f  any part of 
the promised performance is possible, then supervening 
impossibility of performance cannot be pleaded to discharge 
the contract, since the contract can s t i l l  be of some benefit
to the promisee. Although none of these cases refer to
the Engl 1 si, law, i t  would seem that th is  view accords with 
the view adopted by that legal system.^

However, the majority of these cases turned on other points 
such as enrichment, or rather the need to pay for use received

12. Bupm a t 92.

13. Supm § 624.

14. See also D 6.1,49; Voet 18.1.21; 46,3,11.

%  a t 246; » « * *

■ B i E

17, Bay aWmboat CO o #903]2 KB 683;

16



from the property,18 or on the fact that the d e s t r w t r * * ^  
caused by the lessee's own fa u lt , lJ  or on the ground that the 
promisee wished to avail herself of so much o f the performance 
as remained possible.20 I t  seems clear, therefore, that in 
these cases the courts rea lly  had in  mind the princip le that  ̂
the promisor is not e n title d  to a declaration that the contract 
is at an end unless the whole of the promised performance is  
impossible; most courts did not in fact consider whether the 
promisee could accept less than fu l l  performance i f  he chose, 
though that he could is in  fact im p lic it in those decisions.

In Bedford v Vys21 Tebbutt AJ said.

w whers performance becomes p a rtia lly
impossible through no fa u lt of the debtor he is , 
where performance is d iv is ib le , pro tccnto d is- 
charged from his obligation to perform and the 
reciprocal performance or prestation on the part 
o f the other party to the contract is propor­
tionate ly reduced. I t  is only where performerce is  
ind iv is ib le  that the contract is extinguished as in 
the ease of complete im possib ility , unless the 
creditor is  prepared to accept part performance 
in  which case, again, contraprestation is

18,

19,

20,

21,

ak&rWp* v CewpraJ; Dopy w A #0%* fewprov.

Daly P Chisholm <5 Co Ltd  (supra) j  B&nccmwi P My&rs 
(supra) .

faMproJ. Sea also dtowef&e&d P W #
1940 NPD 84 at 92,
1971 (11 SA S49 (Cl at 563. See also Wbyowdk p MnyaMdb
m  1964 (1 ) SA 418 (N) at 424 and Jouhsrt r  BssUr 
1977 (4)'SA 560 (T) at 567-8.



22
proportionately reduced."

[t would seem to follow from what is stated in the case that

( I)  where the obligation is d iv is ib le  or severable, the
obligation to perform what remains pdssible is not

23extinguished;

( I I )  th is  does not appear to have anything to do with the 
wishes of the parties (unless of course, both decide 
to abandon or novate the agreement);

( i l l )  i f ,  however, the obligation is not d iv is ib le , the
supervening im possibility to perform a portion of i t  
results in the contract being extinguished unless^the 
cred itor is  prepared to accept part performance.

in Bedford 0 the defendant sold some 27 erven which were
to form part of a projected township, but before e ffec t could 
be given to the contract three of the 27 erven were reserved 
as an endowment in  favour of the local authority under 
le g is la tive  powers. The court held that the obligation to 
transfer the erven was d iv is ib le  and continued to remain 
binding in  respect o f the remaining 24 erven, subject to a 
reuuction in the tota l price payable under the contract.

' m m
created anyway.)

-  s e a B a a m m z , .

(4 ) 8A sen (T); and see n 22 above.(4) 

26, awpwz
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manufacturer to allow me to refuse to accept the one

depend upon what #  meant By d iv illb le  «  «®ve»Me

26

27.

28.

Reminiscent of the debate in  ancient times, exemplified
by D3l.49.pr,

ia*s
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pH ce or damages.
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With I  2721.
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33.



The correct approach is tha t i *  sa«s o f * « b t  the cow**^  ̂
should find  the obligation to be non-divisW e and accord to  
the cred itor an election whether to trea t the contract a y » t 
an end or to accept such performance as may be possible.

Hence, i f  the counter-prestation in  each o f the three cases 
referred to35 is not severable without doing damage to the 
agreement which the parties have concluded, the rules of 
partia l im possibility o f performance should not apply, since 
a reduction in the counter-prestation w il l  not be possible, 
and to compel one party to give what he promised in return fo r 
less than was due to him, or to give something d iffe ren t ^rom 
what was promised in return fo r part performance of the other 
party's obligation would be inequitable in the circumstances^ 
and would amount to rewriting the contract fo r the parties.
A number of examples can be envisaged. To take one: i f  
promise to exchange an oil painting for your suite of 
furniture, and the settee is destroyed by came fov inatm ,
I cannot demand the remaining pieces o f the suite without 
o ffering to deliver the whole painting. The legal rule shou 
be that I could not have the picture valued and tender the 
pro ra ta  value o f what remains o f the suite , fo r that woul 
be asking the court to substitute another contract fo r the one 
we had made. I f ,  however, in return fo r the suite I had 
offered to de liver a ton of wheat to you (and not a painting), 
then I could o ffe r a pro m ta  amount o f wheat in  return fo r

34. S@@ above at p !5 7 .

35, (a)» (b) or (c); see above p 150,

*  « "

37. myaniu v myandu W 1964 (1) SA 418 (N) at 425.



fnr a arouD area, I could.not demand w ^ t was le ft  in return

problems are fortunately hardly l ik e ly  to arise in Pfactie 
nowadays, fo r in modern times most payments are expressed

money.

Partial Destruction Result!no in Total ImpossibTliJ

I f  partia l destruction of the subject-matter o f the contract

5 : 5 Z ' : 5 5 : : ; :: 1 = .,
at once i f  ha lf the fie ld  is  expropriated and taken fo r

public purposes.

To sum up, then, i t  is a question o f interpretation o f the 
contract in each case, depending not only upon the con-

or only part of the obligations owing thereunder, e ither P® 
„  or at the instance of the cred itor, and whether performance 
o f that part which is possible en titles  the debtor to claim 
any or some, and i f  some, how much, counter-performance from

that o rig in a lly  entered in to ,



n. Compensation for Reduced Performance

I t  remains o n ly  to  con s id e r the  q u e s tio n  o f  compensation f o r

reduced performance.

In  J W w r t  o J s a id  th a t  th e re  is  a

" . . .  vast difference between a c la im  f o r  damages and 
s u rro ga te  perfo rm ance ," This is  n o t e n t i r e ly  c le a r  to  me.

I t  appears that the learned judge was disapproving of a 
sta tem en t by Van Winsen J in  D W a & m o t a w w a tt
t, which re fe r re d  to  "damages" c la im a b le  by a lessee

from his landlord when portion of the leased premises had 
been expropriated. The point which the learned judge was 
t r y in g  t o  make in  o gas t a r  appears to  be th a t

superven ing im p o s s ib i l i t y  does no t c o n s t itu te  a breach o f  

c o n tra c t,  and hence th e  use o f  th e  word damages to  d esc rib e  

the amount payable is inappropriate.

T h is  is  doubted because in  case o f  breach o f  c o n tra c t one can 

sue fo r  s p e c i f ic  performance a l te r n a t iv e ly  damages and i t  is

clear in  such cases th a t  the damages are a surrogate fo r 

performance,

in  o A W o rd  J m w a & w its  f # * ;  th e  c o u r t a p p lie d

the principle o f enrichment to re -im bu rse  the p l a i n t i f f  fo r 
amounts spent on maintaining a vessel and on necessary 
equipment which was o f  d i r e c t  b e n e f i t  to  the defendant and 

refused to take account o f the use the p la in t i f f  had o f the 
boa t s in c e  i t  d id  n o t appear th a t  such use had been o f  any
f i n a n c i a l  advantage to  the  p l a i n t i f f .  I t  a ls o  ordered the



# S e

= z r ; :  : r , r ; : ™ r  r .  -  r ,

i t  terns fa ir ly  clear that the existing c o n d o n e s  

give ample r e l ie f .

= s = s = _

rnmnensation is payable.

. ;A " '

r.-v'h

43. itartiJ. .« foo t W  1966 (3) SA 96 (A).

44. For example, tfe  oondiaUo causa data causa non seauta.

„  Myers 1946 CPD « 5 .

$ •  v tftW W X 'is z  uzsr**
1947 (2) SA 1076 (SR).

49, Voet 19.2,27% goW %  686° LwmM'v

i i S i S i M

47,

48.
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m  # # # * . # .
pro tanto reduction 
we have seen,^  is the normal 
occurs in sale.

The question of abatement, enrichment, compensation, quantum 
mww#, pro reduction etc w ill b& conaidared in mo# .

detail la te r. 52

51. Above at pp 152f.

52. Below at pp 182f.



TEMPORARY IMPOSSIBILITY

i t  sometimes happens that the supervening im possibility is 
absolute (whether entire or p a rtia l) but not enduring, For 
example, I may have contracted to ship certain of your goods 
to a particu la r destination, only to be prevented fo r a time 
from doing so by a s tr ike , a storm, a c iv i l disturbance or 
some other passing hindrance, Once more the legal effect of 
th is  depends upon the interpretation o f the con tnct in  the 
lig h t of the circumstances prevailing.

A. D istinction Between Partial and Temporary Im possibility

F irs t, i t  is  important to distinguish between temporary 
im possib ility  and partia l im possib ility . The above example 
is c learly  a case which concerns temporary im possib ility, 
because, when the operation of the supervening event ceases, 
i t  may be possible to perform the obligation in f u l l ,

However, there are cases, fo r example, contracts o f master 
and servant, where the d is tinc tion  is not so clear cut. I f  
I h ire an artiste to take part in a performance scheduled to 
take place over the las t two we- ks of December and the f i r s t  
two weeks in January, and the a rtis te  is  able to perform in 
December, but fa lls  i l l  in January, through no fa u lt of his 
own or mine, and is only able to perform in the second week 
of January, th is  is not a case of temporary im possibility at 
a l l ,  but one o f partia l im possibility since, a fte r the cessati 
o f his illness , the a rtis te  is only able to perform part of 
what he has promised to perform, I f  he was unable to resume 
performance at all within # #  contract period this would be 
a case of total impossibility of performance, since after 
the cessation o f his illness he is unable even to perform a 
part of what is s t i l l  due by him under the contract.
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