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Perpetrator Findings as Artificial Even-handedness?
The TRC's Contested Judgements of Moral and Political Accountability for
" Gross Human Rights Violations *

. André du Toit (University of Cape Town)
Introduction

On 25 February 1999 the South African parfiament held a special debate in a joint session on the Report of
the Tauth and Reconciliation Commission (TRC). In his opening address President Nelson Mandela welcomed
the report as a "critical milestone” in Scuth Africa’s democratic transition and an essential contribution 1o the
ongoing project of national reconciliation. Mandela's welcome was nolably guarded, 1t was inevitable, he said,
that a task of such magnitude as that which the TRC had attempted -- nothing less than to deal with the
political atrocities of apartheid and the violent conflicts involved in the transition to democracy -- would
suffer various limitations. "As we anticipated™, Mandela continued, questions had arisen in particular about
“an artificial even-handedness that seemed ta place those fighting a just war alongside those who they opposed
and who defended an inhuman system”.! Depuly President Thabo Mbeki elaborated further on this theme.
Speaking as president of the ANC he noted that the ANC had originaily called for and pioneered the
establishment of the TRC. But the main thrust of his speech was highly critical of the TRC Repon. Locating
it in the broad historicat context of colonial conquest and apartheid Mbeki contended that the TRC's findings
were based on an erroneous conception of gross violations of human rights in the context of iregular war. The
net effect of the TRC's findings, and more especialty of those findings which held the ANC itself accounlable
for certain gross violations of human nights, was "to deligitimise or criminalise a significant part of the siruggle
of our people for liberation". The ANC could not accept these findings of the TRC: "Nalional unity and
reconciliation in our country cannot be based on the denunciation of important parts of our struggle™ Mandela
and Mbeki's words in February were relatively restrained compared to the ANC's initial reactions when the
TRC Report had been submitted three months earlier. At the time the ANC, like former president F.W.de
Klerk, had sought a court injunction to prevent the TRC from publishing its findings. ANC Secretary-
General Kgalema Motlanthe issued a press statement that the TRC had "grossly misdirected itseli” in ils
findings on the ANC *. Indeed, a sense of betrayal dominated the ANC's responses to the TRC Repont. The
Report brought together the results of the multiple hearings and investigative lahours of the Commission since
the beginning of 1995 as a comprehensive documentaticn in 5 volumes and almost 3000 pages; ils main thrust
was ta provide a devastating indicement of the apartheid regime, holding it morally and politically accountable
for the many palitical atrocities overtly and covertly committed by its security forces. But the ANC's primary
concern was with the TRC's findings against aspects of its own conduct of the armed struggle. This was a
strange ouicome to a tematkable process which had riveted public conscicusness and drawn international
attention in its quest for truth and reconciliation.

This conflict is strange, but it was not entirely unexpected or even new. All along the ANC and the TRC had
had a complicated relationship. Both freely admit to the ANC's role in Jaunching the idea and process of a
truth commission in the South African context. The ANC also played a major part in the parliamentary
fashioning of the TRC Act, and the majorily of the Commission were individuals widely perceived to be
broadly sympathetic to the ANC. Indeed, many of the Commission’s (rightwing) crilics saw it as a partisan
instrument of the ANC. From the outset, though, the ANC had been deeply concered that the TRC process
might issue in a "moral equation” of its liberation struggle with apartheid . Unlike the Lalin American medels
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for the TRC which posited moral even-handedness and political impartiality as a sine qua non for the task
of 2 imth commission, the ANC saw this in a very different light as the danger of a possible "moral equation”
of whit was dong in the course of the liberation struggle with the atrocities committed in defence of apartheid
deemed a “crime against humanily”.

Tor its part the TRC consistently insisted on moral even-handedness as a matter of principle as well as a
requiremnend of its legal mandate in the TRC Act (Report 1:1,55; V:7,59-60). The Commission’s "primary
finding” was that the predominant portion of the gross violations of human rights was committed by the
apartheid state and its security forces (Report V:6,77). But, insisting on the distinction between a ‘just war
and 'just means', this did not prevent the Commission from making an “overal! finding” that both the ANC
and PAC -- even while engaged in legitimate struggles -- also commitied gross violations of human rights for
which they are morally and politically accountable (Report I1:4,2). The Commission taok pains to siress that
this did not mean that it subscribed to any moral equation between the apartheid state and the liberation
struggle (Report 1:4,68, 70); it also made special efforts to provide a detailed motivation Tor endorsing the
view that apartheid is a "crime against humanity” (Report I:4 Appendix). But it did make certain findings of
gross human rights violations against the ANC for which it holds the its leadesship morally responsible and
politically accountable. And it is to these findings of accountability for gross violations of human rights that
Mandela, Mbeki and the ANC object as “artificial even-handedness™.

Taken togelher this poses a problem: it is not clear why the ANC and the TRC should so-persistently and
fundamentally disagree. Is it possible that the ANC just never grasped or accepted the implications of the most -
hasic principles of justice in war as applied to its own conduct in the armed struggle? Or is it possible that the
TRC had indeed "misdirected itsetf” and had somehow not properly grasped the evident moral differences
hetween alrocitics committed in defence of apartheid and aclions undertaken in the justified cause of the
liheration struggle? Why, if these differences in perspective had already been pested quite early on in the TRC
process, were they not resolved long before submission of the TRC Repont?

Tt should already be clear that we are actuilly confronted by a set of distinct but inter-related issues. Not all
of these will be the concern of this paper. Thus the “inner history" of the relationship between the ANC and
the TRC will not be the focus of the present paper. Similarly, this paper will not specifically address the legal
issues concerned. The first section of the paper will have two main tasks: first it wil! sel out to identify and
reconstruct the underlying issues in the ANC's pre-emptive concern with the dangers of 2 possible "moral
cquation” with apartheid in the TRC process, comparing this with the Argentinean and Chilean cases. And
secondly it will assess the eventual TRC Report in this light. It will be argued that the TRC Report did in fact
meel the ANC's general concerns in this regard. But this raises the puzzle once more: if the TRC in its Report
did not in fact make the mistake of that "moral equation” between the atrocities of apartheid and the liberation
struggle, why then does the ANC so vehemently object to its doing just that?

" The second main section of the paper will argue that, instead, the roots of the confrontation is to be sought
clsewhere, i.e. ih the TRC's distinctive interpretation of its mandate as a commitment to make “perpetrator
findings” in cases of gross human rights violations. These "perpetrator findings” is a distinctive feature of the
TRC report. The second part of the paper will thus investigate the assumptions, procedures and implications
of the TRC's methodology for systemalic “perpetrator findings”. It will be argued.that this moral logic in its
perpetrator findings enabled the TRC to produce a devastating indictment of the NP-government and the
apartheid state. But this approach also meant that, if the TRC had to make perpetrator findings at all, then it
had 1o make similar pempetrator findings with regard to the ANC and its official leadership as well. This is the
b of the "artificial even-handedness” in the TRC report which Mandela, Mbeki and the ANC have found
so difficult to stomach.
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Part 1: Even-handedness as moral equation?

Prima facie it would appear uncontroversial that even-handedness should be a constitutive principle for a truth
commission process.Yet matiers may not be quite as simple and obvious as this might suggest. Acchbishop
Tutw signals as much in his Chairperson's Foreword to the TRC Repont: " We have soughi to carry out our work
to the best of our ability, without bias. f cannol, however, be asked to be neutral about apartheid. It is an
intrinsicaily evil system” (Repor I:1,56). This suggests thal even and especially for a truth commission there
is a limit 1o moral even-handedness: it cannot require neutrality between evil and good. This section will
atiempl to identify and reconstruct the key issues in Lhe ANC's concem with the dangers of "moral equation”
in the TRC process, and then assess how the TRC Repon actuaily deali with these very issues. But first we
need to take a bricf lock at the role of moral even-handedness in truth commissions more generalty.

Unsurprisingly a commitment to moral even-handedness played a central role in the Latin American models
for the TRC. A central feature of the Chilean truth commission, and a key 10 its relutive success, was its
composition of an equal number of opponents and supporters of the military regime. Evidently this was
concemed with ensuring the commission's political credibility, but it was not understood as compromising its
moral credentials. Carlos Nino similarly cites as a major achievement of the Argentinian Nutional Conunission
on the Disappeared (CONADEP) thay, despite its iniernal differences, "all in all, the work of CONADEF was
extraordinary in its impartiality and thoroughness"!. He argues that in authoritarizn cullures there is a
connection between epistemic moral elitism, charactenistic of the claims of those who are convinced of the
rightness of what they are doing, and the commission of massive hurnan rights violations: As against this Ninu
poses. the different and democratic moral epistemology required and fostered by processes of inclusive and
public deliberation on political atrocities, Nino links this direculy with the general objective in conteats of
transilional justice of introducing a culture of rights and ensuring democratic consolidation *

L.1 Dullah Omar and Kader Asmal on the problem of "moral equation”

This high valuation of moral even-handedness as a sine qua non for any tuth commission process was
conspicuously absent from the ANC's approach to the TRC. Already at the earliest stages of the Commission's
work key ANC figures began to warn against the dangers of a "moral equation™ with apantheid. No one less
than Mr. Dullah Omar, the ANC Minister of Justice, who perhaps more than anyone else had been in a
position to influence the legislative fashioning of the TRC Act, warned in October 1995, even belore the
actual appointment of the Commission, that “in forgiving what has happened, in puiting the past behind us,
lex us not throw morality out” Though everybody applying for amnesty should be treated equally in teoms of
the TRC Act, it was essential that the Commission should “recognize the moratity, the legitimacy ol the

- freedom struggle, and the immorality of the apantheid order.* The most elabarate statement of this view can

be found in the Asmals' co-aulhiored 1996 book Recenciliation Through Truth, Iis main author, Kader Asmal,
i also a cabinet minister and had been one of the main protagonists of a sruth commission in the ANC. The
book is very much a political and polemical intervention. Sucprisingly, the first aciual mention of the TRC
in the book is immedialely followed by a dire waming that the TRC may well go horribly, wrong: The futat
misapprehension of the TRC's task against which they so emphatically warn is the “perverse ducirine of
(moral) indifferentism", "the idea that the Act somehow binds the Commission 10 set aside theie basic humian

. faculties of morul judgemem” and that it is "bound by an Acl which makes no distinction between upartheid

and its opposite"” This misapprehension is not specifically attributed to the Comumission itself, und the Asmals
did not spell out just who their polemical turgets or inlended audience were.  Let us consider Uieir main
arguinent more closely.

In the course of Reconciliation through Truth the inain theme of the dungers of “moral equation” posed by e
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TRC process is developed in a number of different variations. These include some rethorical and polemical
overstatemnents, while any number of siraw men are also demolished. But the core argument is a serious one,
and in different versions it restates and reconfirms the moral incommensurability of apartheid and its defence
with the ANC's liberation struggle. The United Nations' declaration of apartheid as a crime against humanity
serves as one of the major points of reference for this view; time and again it is invoked, not just as a relevant
historica) fact, but as a touchstone of political morality. The proper task for the TRC, then, should not be to
avoid moral judgement on aparthetd and its crimes in a perverse moral indifferentism; on the contrary, a
proper moral judgement on apartheid would confinm its status as a crime against humanity while, well
undersiood, "an evenhanded approach 1o the past requires a decriminalisation, a slatutory destigmatisation of
the South African resistance."® The Asmals' main point is that infringements committed by the resistance
morally cannol and should not be put on the same plane as "the systematic atrocity that was apartheid*? Does
this mean that acts of terror or abuse committed in the course of the resistance against apartheid should not
be judged as gross violations of human rights at all? On this pint there is some ambivalence in the book. The
Asmals get into difficulties espectally when they tum to a discussion of particiilar cases such as the well-
known case of the bombing of the Magoo Bar in Durban by ANC and MK operative Robert MeBride in 1986
in which three people were killed and 69 injured. On the face of it this appears to have the hallmarks of a
“teeror’ attack on civilian targets, but not on the Asmals' view. They could have conceded that this was a
regrettable "abberation”, that McBride had acted contrary to ANC policy and instructions, or even that the
ANC's position had been open to unfortunate misinterpretations. Instead they insisted-both that the bombing
wits no mistike and direcily in line with ANC instructions and pelicy which in turn is linked into intemational
law, Their position appears to involve a deliberate escalation of the moral stakes, so that it becomes impossible
to make an adverse moral judgement on a particular case like the Magoo Bar bombing without questioning
the moral status of the ANC and the liberation struggle as such.

Tt is difficult to know what we must make of this difference in moral perspectives. There does not appear to
be uny substantive difference on the relevant principles of the morality of war. Even if they come to different
conclusions on particular cases, the Asmals, (00, accept that it would have been a gross violation of human
rights for the ANC 10 target civilians in terror atlacks. They also concede that in practice there were oceasional
infringements of these strict principles by the ANC. On this score the disagreement would appegr to come
down 1o the facts of the matter in particular cases. Here the ANC would seem to have every reason to be
confident in the strength of its case: even if closer investigation by the TRC would disclose more actual cases
of gross viclations by the liberation movements in the course of the armed struggle these are not likely to be
on anything like the scale or extent as those committed by the apartheid forces. The Asmals’ main asgument,
though. is not concemned with any quantitative difference in the number of injuries and deaths on both sides,
but with the gualitative difference between the just cause of the liberation struggte and the moral abomination
of apartheid. Stricdy speaking they are abjecting againsl any investigation by the TRC that would even begin
to make a comparative investigation of the gross violations on both sides of the conflict, It is a matter of
insisting on the primacy of a particular moral perspective, i.¢. a version of what Carlos Nino termed epistemic
morai elitism. If Kader Asmal had changed his mind in the course of the negotiated political setttement and was
now prepared Lo accept that the killers and torturers of apartheid may be granted amnesty instead of insisting
on Nuremberg Trials, it was another malier 10 accept that the ANC too. might be held responsible for gross
viplutions in the liberation struggle against apartheid. This would require the ANC to submit itself, as well as
its moral perspective on the liberation struggle, to a democratic process of deliberation and judgement.

1.2 The ANC submission to the TRC

The Asmals' book, though a significant expression of ANC views in this regard, was no official document. For
a more authoritative account we can turn to the ANC submission 10 the TRC's Political Party Hearings in
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August 1996. Unlike the NP's flimsy and rather ad hoc submission the ANC prepared a substlantial submission.
Overall the ANC submission was evidently designed to provide a general framewark, in the form of a
particular interpretation of the just war tradition, for the TRC's approach to transitional justice and the morality
of war. As such the ANC submission was marked by a significant ambivalence. On the one hand it spelled cul
what it clearly regarded as the true and correct moral framework for the TRC's work; on the other hand, by
making this submission and participating in the TRC process, it was subjecting itself to the Commission's
investigation and assessment. From the thrust of the submission itself it is clear that this was not a step which
came easily to the ANC leadership and that considerable thought had been given to how this matter should be
framed and addressed so that the dangers of "moral equation” inherent in the TRC process might be avoided.

The ANC submission affirms that it supponts the work and campaigned actively for the TRC while respecting
the independence of the Commission and the integrity of the commissioners. {ANC Submission, 2,15-16).
Even so, it al once proceeds to wam against the perceived dangers of moral equation. The submission proposes
the concepts of just and unjust war as the proper framework for discussion: "What this speaks to is an unjust
cause on one side and a just cause on the other” (ANC Submission, 16). The submission explicitly propeses
this as the “theoretical base” or “foundation” from which the TRC should proceed (ANC Submission, 17)
Taken together this could amoun tg the strong position that as a just cause the ANC's armed struggle was ros
subject to the TRC's investigations of gross violations of human rights in the same way that the NP governmemt
- and security forces’ defence of apartheid as an unjust cause certainly were. In shont, on this strong view of the
armed struggle as a just cause, the ANC's conduct, unlike the political atrocities committed in defence of
immoral apartheid, could not be subject to the TRC's investigations of gross violations of human rights.
Elsewhere, though, the submission takes the different and weaker position that, even if just war theory provides
the correct moral framework for the TRC, then this does not preclude a critical assessment of its conduct of
the armed strugple in terms of just these nonns and criteria (ANC Submission,77). In fact, despite its initial
announcement that it will not be making any representations to the TRC on the conduct of what it considered
a just war, substantial sections of the ANC submission were concemed with a survey of ils conduct of the
armed struggle and an explicit discussion of whether this involved any gross viatations of human nights, At
this stage, then, the ANC's relation to the TRC remained one of basic and unreolved ambivalence.

In different ways similar ambivalences also characterise the ANC submission itself. Already in the historical
account of the stages of the armed struggle and ANC policy formation from 1960 to 1994 we can trace an
unmistakable slippage in the ANC's approach to the moraliry of war in teems of just war theory. To begin with,
issues of moral principle are central and clearcut in the accouns given of the initial turn to violence following
Sharpville and the formation of Umkhonto we Sizwe (MK) in 19561. The tum to the armed struggle evidently
represented a moral watershed, with an almost symbolic significance, in ANC political thought far beyond its
actual effects at the time. For almost twe decades after its inception the "armed struggle” had very litile, if any,
actoal impact on the apartheid state. (Et was only from the late 1970s, following the exodus of large numbers
of post-Soweto 1976 young black activists, that this would change). Accordingly some critics argued forcefully
that, despite the provocations of Sharpville and the escalation af apartheid oppression by the 1960s, the turn
to the armed struggle had been a strategic mistake.'® However, any concemn with such strategic or other

_ political aspects of the tum (o politial violence are conspicuously absent from this account which is exclusively
concermed with its moral significance. Over time, though, it became increasingly difficult to maintain this
“highly disciplined and restrained approach to the use of violence” (ANC Submission, 69) especially in the
changing contexts of the 1980s and 1990s; indeed, in this respect the ANC submission provides telling
evidence of the slippage in its principled commitment.

The slippage primarily occurred in two specific contexts, first that of the dramatic escalation of intemal violent
popular insurrection in the mid-1980s, and secondly that of thie creation of semi-autonomous Sell Defence
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Units (SDUs) based in tocal communities in the early 1990s.The upsurge in popular resistance and the spread
of more violent confontations in townships throughout South Africa from 1984 evidently provided the exiled
ANC leadership with a major opportunity to regain the political leadership of the liberation movement by
fusing this with its own plans for urban guerilla warfare; al the same time, it was hardly in a position where
it could afford 1o repudiate the more radical and violent actions undertaken by local popular insurgents even.
if it would wunt to do that. The ANC submission recounts how, in these circumstances, the ANC in exile
considered the need for certain adaptatians in its principled commitment to the conduct of the anmed struggle.
It was a difficult, ambivalent and inconclusive discussion marked by an increasingly pelitical definition of
“legitimate” targets in stead of the strict distinction between combatants and non-combatants central to the just
war tradition. This ties into a further ambivalence following from the converse association between "soft” or
civilian targets and the strategic option of "taking the struggle to white areas™ (ANC Submission, 71). In
short, in this conlexl the notion of "soft targets” became a highly charged as well as uncertain category in ANC
discussions on possible adaptations of the conduct of the armed struggle. These various slippages and
ambivalences came Lo a head around the ANC's Consultative Conference at Kabwe in June 1985 One of the
resolutions of the Kabwe Conference, at this crucial juncture, concerned precisely the issue of the ANC's
position on the distinction between "hard” and "soft” 1argets in the conduct of the armed strugple (ANC
Submission, 71). The Kabwe resolution and subsequent statements by Chairman Tambo stopped short of
explicitly reenouncing the ANC's principled commitment to traditional just war prirciples, but they also no
longer accorded this any special priority. This was certainly a long way removed from the special siress, to the
point of over-valuation, on these principles which had characterised the ANC position in previous decades.
The uncertainties with regard to the ANC's policy following Kabwe were of considerable consequence. The
ANC submission records that it was precisely during this time that "attacks on centain targets with no directly
apparent connection to Lthe apartheid stale took place” and that in the circumstances these may well have been
based on understandable “misinterpretations” of ANC policy {ANC Submission, 73}. [kt must be said that Lhe
Kabwe resolution amounted to a temporary Japse. The ANC submission also documents how in subsequent
years the ANC's leadership moved to recover the moral high ground considered strategically essential to the
success of the liberation struggle, and by the beginning of 1987 it reasserted the principted policy of avaiding
civilian targets {ANC Submission,73-74). Similarly the ANC leadership now issued clearer statements in
condemnation of the brutal practice of "necklacing" which had alarmingly proliferated during this period and
on which its inidal position had been somewhat muted and ambiguous, to say the least (ANC Submission,109).

The second context in which significant slippages occurred -- compared to its initia) principie{d commitment
-- was thal of the formation of semi-autonomons SDUs from the early 1990s. In this case the slippage
concerned the issue of the "primacy of the political”, i.e. of asserting tight political control and direction over
the operations of armed formations. As the ANC submission stresses, this had been a fundamental principle
in the earlier decades, in the ANC's relation to MK as its armed wiag but also in relation to other groupings
(ANC Submission, 67). In the different contexts of the 19805 and 1990s this principle would no longer quite
apply in the ANC's relationship to SDU's. At the ANC's National Conference of 1991 the formation of SDU's
was endorsed. As ANC President Mandela stressed the need for linkage with MK, but effectively the ANC
accepled that the communally based SDU's would operate semi-autonomously (ANC Submission, 90). The
ANC was no longer insisting on the sccuring of effective political divection as a precondition for setting up
armed formations; this would have significan consequences when the SDUs subsquently became deeply
involved in ongoing political violence. On this front (oo, then, the ANC submission itself documents a
significant slippage from the ANC's earlier principled commitmenis to the conduct of the armed struggle.

If the ANC submission 10 the TRC thus faithfully documents the slippages as well as the partial recovery of
the ANC's principled commitment to the conduct of the armed struggle, how does it now critically assess this
troubled history in retrospect? The answer is that, though it professes the need for critical sell-examination
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(ANC Submission, 77}, the ANC -- at least on the evidence of its submission - does nol recognise thal any
slippage occurred in its own position; instead, the submission tends to reproduce this very slippage in its self-
assesment and/or 1o suggest that the later recovery means that no slippage ever took place (ANC Submission,
T7). This is not 1o say that according to the ANC submission no mistakes were ever made. On the conlyary,
the submission explicitly concludes its section on this historical pertod with the admission thyl "we do
acknowledge that some incidents not entirely consistent with ANC policy did take place” (ANC Submission,
73) Note, however, that this applies to actual incidents, not to the (unwavering) principled approach of the
ANC. Atthe policy level, the submission maintains, "The ANC has never permitied random attacks on civilian
targets” {ANC Submission, 77). Even the admissioo of some incidents as abberations og infringements of just
war principles are heavily qualified (ANC Submission, 80-83).

Likewise, with respect (o the issue of political responsibility, the review of the politico-military chain of
command concludes that “all these chaniges represented increasing ussertion of political leadership over anned
struggle” (ANC Submission, 79), giving no recognition that with respect to the SDUs the ANC's previous
insisience on the primacy of political direction had indeed been relaxed. Taken together this has signilicant
implications for the crucial issue of the nature and extent of its political responsibility and accountability. The
submission confirms that the “political and operational leadership of the movement accepts collective
responsibility for all operalions of its properly constituled offensive structures” (ANC Submission, 22). The
force of this must depend precisely on whether it is claimed that the leadership consistienuly followed a
principled approach, or not, and whether it consistently insisied on the primacy of political direction of anned
formations, or not. The ANC submission documents in its historical survey that slippages in the ANC position
occurred on both fronts; its self-assessment, though, insists that despite every dilticully the principled approach
was maintained at all times. It follows, on the lalter version, that the coltective responsibility of the leadership
~ does not exiend o the Fegreitable lapses and infringements which did occur in practice in the same way us
would be the case if the slippages in the principled approach were in fact acknowiedged as such.

In sum, the ANC submission to the TRC was marked by a number of profeund wmbivalences: it sel out 1o
provide the framewark of just war theory as the theoretical basis for the TRC's investigations, but also
participated io and subjected itself 1o the TRC process by appearing before the Commission; it announced thig
as a just cause the ANC's armed struggle was not subject to the TRC's investigation and ils conduct could not
constitute gross violations of human rights, but then itself proceeded to provide a review and discussion in just
those terms; it claimed that the ANC consistently maintained a principled approach to the conduct ol the armed
struggte while providing ample evidence of the slippages in this principled commitment occurning al
certaincrucial junctures; it admitted that mistakes were made but in its discussion of such cases essentiully
attempted to rationalise these. 1n past this reflects a confusion between the notions of jus ad bellum (the justice
of war) and that of fus in bello (justice in war) when this is taken in the strong sense that in a just causce all
measures are supposed to be justified and ne pan of its conduct would constitule a gross violision ol husuan
tights. For the most pan, though, the ANC undersiands its own principled approach to the armed struggle in
tenms of the principles of justice in war including the basic prohibition on 1argeting civilian non-combatuntis,
At another level this ambivalence is due to a tendency Lo that epistemic moral elitism which Curlos Nino
identified as an authoritanian kegacy to be expected in contexts of transifional justice. Once again, though, the
ANC submission does not actually sustain the elitist presumpltions it announces, but enters inlo an extended
deliberation on the ANC's conduct of the armed struggle in terms of shared norms which implicitly allow tor
others, certainly including the TRC, to come 1o différent critical conclusions, The threat of moral equation,
supposedly inherent in the TRC process, appears most clearly on the assumptions of epistemic moral elitisin
combined with the sirong version of the armed struggle as a just cause. On such an approach, indeed, the ANC
both cannot subject the merality of its conduct of the urmed struggle to the judgement of others (such as the
. TRC) while as a just cause the armed struggle also, by definition, could not have involved any gross vielulions
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of human rights However, on both counts the ANC submission itself did not suslain this approach but adopted
a mode of moral defiberation compatible with a TRC process leaving room for critical and democratic
disagreement. Accordingly it would appear that there may be sufficient common ground between the ANC and
the TRC so that the anticipated problems of moral equation could be resolved without too much difficulty.

1.3 Archbishop Tulu's stand on Even-handedness

As it tumed out the tensions between the TRC and the ANC were by no means resolved during the first round
of the Party Political Hearings in August 1996. In response 1o their initial submissions the TRC developed sets
of questions for further clarification by the political parties to serve as basis for more intensive discussion with.
the represematives of each political party at the recall hearings. The incipient tensions between the TRC and
the ANC came 1o a head, however, long before the recall hearings in May 1997 with the events leading to
Archbishop Tutu's threat to resign as chairperson of the TRC. The immediate cause for this confrontation was
the matter of amnesty applications by ANC and MK members. With the initial deadline for such amnesty
applications by the end of 1996 fast approaching, the relative paucily of new amnesty applications in general,
and of ANC applications in parlicular, posed a serious threat 1o the credibility of the TRC process. In October
1996 Matthews Phosa, premier of Mpumalanga province and legal adviser of the ANC, was reported to have
said that ANC members would not apply for amnesty. Stressing that the ANC's liberation struggle could not
be equated with apariheid and implicitly relying on the strong view of the armed struggle as a just cause,
Phosa explained that “anacks ordered by the ANC were actions of war for which amnesty need not be
requested™ ! In response Aschbishop Tutu went to see Mandela and threatened 10 resign since their could be
no point in having a TRC process “if one side thinks it can grant itself amnesty”. Implicitly rejecting the strong
version of the ANC's armed struggle as a just cause Tutu insisted that "[ do not accept the argument that they
will not apply for amnesty in respect of military actions™' This led to a meeting between TRC and ANC
delegations on Sunday 10 November 1996 at Johannesburg Intemational Airport in an attempt 1o resolve the
conilict. The ANC NEC's statement on amnesty prepared for this meeting provides pechaps the most
authoritative statement of how it saw the problem of "moral equation" in relation to the TRC process. The
statement recalled that the ANC had been the initiator of the TRC process and once again confimmed that the
ANC remained committed o this process. It then proceeded to make a distinction regarding the ways in which
the notion of even-handedness applied to different aspects of the TRC's work, and more specifically between
its application to the amnesty process and to the Committee on Human Rights Violations. *The process in the
Amnesty Commitiee is a Jegal process”, the NEC statement noted, and continued that "even-handed treatment
is implicit in this process” (NEC Statement, 1). It followed that the TRC's commitment to the principle of even-
handedness need not be a problem -- at least as far as amnesty was concemed. Following the meeting ANC
general secretary Cheryl Carolus announced that the organisation would encourage its members to apply for
amnesly before the cut-off date'

However, the NEC stalement continued that with regard to the work of the Committez on Human Rights
Violations, which did not involve a legal process, matiers were different. However, with due respect for what
was evidently in some sense a moral and political eré de coeur it cannot be said that the NEC statement
clarified the issues at stake. To some extent the statement provided a somewhat inchoate recapitulation of the
tendencies towards the strong notion of the armed struggle as a just cause and the epistemic moral elitism
identified in the ANC's TRC submission. Thus the NEC statement claims that "in the case of the ANC, neither
it (as a liberation movement) nor any of its members were ever involved in any crime against humanity. On
the contrary, the ANC.was involved in a just and heroi¢ struggle. However, where during the course of that
struggle viclations of human dights did occur, these must be acknowledged” (NEC Statement, 2). The latier
statement does not follow from Lhe former assertions: if the ANC's armed struggle was a just cause and none
of its members were involved in gross violalions of human rights, then there would be no such violations to
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acknowledge. Indeed, on this view, which we can recognise as the strong view of the armed struggle as a just
cause, there should be no need for any ANC member to apply for amnesty in ierms of the TRC process. But
that is precisely the issue supposed to be resolved by this meeeting -- as indicated in the conclusion of the NEC
statement that “the ANC itself accepts responsibility for acts committed during the coirse of the struggle and
wilk assist inividual members in their (amnesty) applications” (NEC Statement, 2). We must conclude form’
this thav, if the public confrontation between Archbishop Tutu and the ANC was avoided, the ambivalences
in the: ANC's own position remained unresolved.

In his statement following the meeting Archbishop. Tut said that he was satisfied that the independence,
autonamy and integrity of the Commission had been recognised and accepted that the ANC was not aboul to
granl itself amnesty. While agreeing with the ANC's general contention that the TRC process must be based
on relevant moral judgements, Tutu's statement was carefully worded to undercut any claims to epistemic
moral elitism. There could be no question of the TRC accepting a moral framework for its work leaving the
ANC's claims about the just cause of the liberation struggle critically unexamined.

We may also note a passing comment in the ANC NEC statement prepared for this meeting. In noting the
different status of the Committee on Human Right Violations' work from that of the Amnesty Commiliee the
NEC statement observed that "the processes envisaged are different from those of the Amnesty Commillee,
They de not have the same legal consequences as in the case of the Amnesty Committee” (NEC Statement,
1}. From this it is clear that the ANC did not expect the TRC, apart from the Amnesty Commillee, to issue
in "findings”, legal or otherwise, which might have serious consequences for those concemned. In the cvent it
later tumed out to be a central objective for the TRC, in ils determination of gross violations of human rights,
to make perpetrator findings, which could apply 1o the ANC as well.

1.4 The ANC in the TRC Recall Hearings'

Meanwhile it appeared that, in the afiermath of the confromtation over the amnesty issue, some kind of working
understanding had been achieved between the ANC and the TRC. Along with the other political parties the
ANC panticipated in the second round of the Party Political Hearings in May 1997. In the case of the NP these
led to a major confrontation and the subsequent breakdown of the NP's relation to the commission. By
comparison the ANC's recall hearing proceeded in a non-confrontalional, even "comradely”, atmosphere'.
Unlike de Klerk, who represented the NP as sole leader, the ANC defegation set out to demonstrate the
principles and practice of collective responsibility with Thabo Mbeki merely the first among equals. But these
hearings also proceeded very much on the TRC's terms.

The difference in the ANC approach had already been evident in the "Further Submissions and Responses”
prepared for the recall hearings in response to the TRC's written questions for clarification. This ime round
the ANC submission did not even try to take up the earlier challenge to the TRC in terms of "moral equation”,
Instead it was now prepared (o concede that in the mid-1980s the ANC had for a time placed less emphasis
an avoiding civilian casualties at all costs.(ANC Further Submissions, 15-16). Much the same spirit
characterised the actual proceedings during the two days of the ANC recali hearings ilself. This is how Antjie
Krog describes the setling: "This time there wilt be no opportunity to claim the moral high ground or sketch
the broad frameworks. The Commission has questions and it wants answers. Mbeki's first words are: 'Can we
take our jackets off/ It's a bit hot." A perfectly simple request carrying {wo messages: today you are the boss,
we will ask your permission to do things; and secondly, we're here to work.”* In deed as much as in words,
the ANC had accommodated itselfl to the TRC process.

This was bome out by the actual exchanges during the two days of the recall hearings. In his opening remarks
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Thabo Mbeki restated the ANC's concemns in terms of just war nottons, but in muted and defensive terms’
{Transcript ANC Recall, 7). Implicitty his observations took it for granted that the ANC's conduct of the
armed struggle could involve gross violations in particular cases; Mbeki's concemn was that this should not be
laken {00 far. The strong version of the armed struggle as a just cause is also explicitly repudiated: "We have
not atlempted to argue that because our struggle was just, this fact justified resort to unacceptable methods of
struggle” (Transcript, 8) And, in restating the ANC’s commitment to the principles of justice in war such as
the prohibition on civilan targets, this is now combined with a readiness to admit, when pressed by the
Commission, that there had been tapses and slippages in the ANC's principled position (Transcript, 50, 51).
Over the two days the ANC were questioned closely on a range of relevant issues: the blurring of the
distinction between “hard" and "soft” targets, the delays in the condemnation of “neckiacing”, the use of
tandmines, lack of political control and direction in setting up $DUs as armed formations, the targeting of
political enemies such as collaborators, informers and the bombing of civilian settings etc. In reply members
of the delegation explained the difficulties inherent in the conduct of guenlla or imegular war, failures in
communication and control lines, the ANC's sustained commitment to humanitarian principles under trying
circumstances. Significantly, the TRC did not simply accept such professions of principled commitment at face
value, but wanted to know what practical measures had actually been taken to give effect to these. Equally
significantly, the ANC delegation never questioned the right of the Commission to call them to account in this-
way. Perhaps the defining moment of the recall hearings occurred laie on the second day when Archbishop
Totu intervened wih a peneral comment te undertine that "a characteristic of what happened here yesterday
and with your submission ... is the fact thal there has actually been very little self-justification. ... What 1am
trying 1o say is it would be a very good thing to continue to point out that you aren't infallible” {Transcript, 60).
What Tulu was underlining here was the absence of that epistemic moral efilism which had been one
component of the initial ANC approach complicating its participation in an even-handed TRC process. In his
concluding comments Thabo Mbeki concurred that it was importdnt that “we should not resont to self-
justification. 1 thought thal was an imporiant remark 1o make” (Transcopt, 87). I also followed, in line with
the lenor of these exchanges, that the ANC now accepted that the TRC could and would make critical ﬁndinés
on aspects of its conduct of the armed struggle, provided only that due recognition was given both to the
general legitimacy of the liberation struggle and that the relevam practical complications were taken into
account, By and large that is also what happened in the TRC Report.

1.5 The TRC Report: Even-handedness Without Moral Equation?

Some 15 months intervened between the ANC recall hearings in May 1997 and the submission of the TRC
Report at the end of Octlober 1998, During that lime a number of things happened affecting the relation
between the ANC and the TRC, including a complicated legal saga in which the collective application for
amnesty by 37 ANC leaders was first granted by the Amnesty Commitiee and then appealed on technical
grounds by the TRC itself, the TRC held some special hearings on the ANC camps, a further Party Political
Hearing was held in May 1998 involving the leadership of the former United Democratic From, etc. We cannot
go inlo these here; suffice it to say that none of these need have changed the terms of the basic accommodation
and understanding between the ANC and TRC as discussed above.

Unsurprisingly the TRC Report sets out to adopt an even-handed approach, stressing thal this is both a legal
and mora! requiremnent (Report 1:4, 60). As far as perpetrators are concemned, the TRC Act insisted on their
legal equivalence. In Archbishop Tutu's words: A gross violalion is a gross violation, whoever commits it and
for whatever reason. There is thus legal equivalence between all perpetrators. Their political affiliation is
imelevant. if an ANC member tortures someone, that is a gross violation of the victim's rights. If a National
Party member or a pblice officer tortures a prisoner, then thal is a gross violation of the prisoner's rights™
{Report 1:1,52). However, this by no means prectuded the need 10 make relevant moral judgements or to
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recognise the moral differences involved in the conflicts around apantheid (Repon L4, 61; 1:1,56). In other
words, if it was committed to even-handedness, the Commission also problemalised this notion itseH. In
particular it was prepared to recognise that there could be no equivalence between the violence of the powerful
and the powerless (Report V17, 56). Accordingly the Commission arrived at 4 notably nuanced understanding,
of what moral judgements involved in this context, explicitiy spelled out its statement an the issue of “even--
handedness® (Report V7, 60). On this basis, even-handedness thus need not involve any "moral equation”
between the political violence of those who struggled against apurtheid with Lhat by the agents and defencders
of the apartheid si1ate (Report [:4, 70). A substantial section of the chapier on "The Mandate” in the TRC
Report is devoted 1o a discussion of the relevance and implications of this distinction belween justice of war
and justice in war. The strong version of the liberation struggle as a just cause is explicitly rejected (Repon
I:4, 74-75). It follows that it would be consistent with recognition of the liberation struggle us u just cause lo
require that, even 0, its actual conduct should be assessed in lerms of the principles for justice in war. In this
way the Comunission claims that it could resolve the dilemma of even-handedness withoul "moral equation®;
"By using these criteria the Commission was able 1o take clear positions on the evils of apartheid, while also
evaluating the actions of those who oppuosed it" (Repon 1.4, 64; cf I:t, 54).

" This general approach informed the Commission's more specific interpretation of its mandate as well as its
application 10 a range of cases involving combatunts and non-combatants. Even if apartheid was a crine
against humanity, it was stilt "possible for acts carried out by any of the pasties 1o the conflicts of the pastw
be classified as human rights violations” (Report 1.4, 76-77). In other words, the agents of the apanheid state
did not have any monopoly on the commission of gross violations of human rights 1o be investigated by the
TRC, nor could members of the ANC be exempted from this. Mare difficulty was experienced with the
implications of the distinction belween combatants and non-combatants in the context of irregulur or
unconventional wars. Iis eventual determinations (Repon 1:4, 91), in line with the Geneva Convention and the
general approuch (o justice in war including the principled distinction between the moral st of combatiants
and non-combatants, did have some controversial implications. Specifically it meant that MK combatants
killed in direct combat could not be regarded as victims of gross violations of human nights, and converscly,
that in such combat situations SADF agents were not 1o be regarded as perpetrators of violations of gross
violations of human nights. Prima facie such conclusions might scem 10 raise some concerns about forced
"moral equation, but the Commission held that this amounled o nothing more than the basic principle ol just
war theury "that combatants have the right Lo participate directly in hostilities. ... Combatants who comply with
the restrictions imposed by the laws of war are not, therefore, personaily liable for the consequences of their
acts” (Report 1:4, 97). Only on Lhe strong version of the liberation struggle as a just cause, involving a basic
confusion of the jus ad betturnt with the jus in bello could this be seen as a “moral equalion”.

It is fair to conclude that the approach taken by the TRC in the Report was not only e¢ntirely consistent with
its position during its earlies interactions with the ANC, but also went to considerable lengihs 1o accommudate
the latter’s concemns about the issue of "morul equation”. I its adoption of just war theory as moral framework
did not extend 10 that of the strong version of the liberation struggle as a just cause, then it may be noted that
the ANC itself did not consistently sustain this strong version even in ils initial submission to the TRC and
abandoned it in subsequent interactions. The TRC also took pains to problematise and qualily its comminent
to even-handedness: due regard for tegal equality did not preclude moral judgements en the kegitimacy of the
liberation strugple as against the inherent evil of spanheid. More generally the TRC explicitly recogniscd the
need for an even-handed approach 0 take inlo account inequalities in power relations as well as the pracucal
and moral complications involved in conducting iregulir and inconventional wars. On all these counts it 1s
difficult 1o see what more could have been expecied from the TRC within the general parameters of its hissic
commitment to an even-handed approach,



1.6 The TRC's Findings on the ANC

If this sets ous the considered principles informing the TRC's general approach, what about its actval findings
with regard to the ANC? 1t must be said that the TRC most definitely practiced what it preached in terms of
an even-handed approach in its investigations of gross violations of human rights and that, along with its major
findings on the political atrocities commitied by the apartheid siate and its functionaries, the TRC did not spare
the ANC either in general ierms or in specific cases. The Commissions's "primary finding" was that "the
predominant portion of gross violations of human rights was committed by the former state through its security
and law-enforcement agencies” (Report V:6, 77) and this is then systematically spelled out with regard to the
State Security Council, former Presidents Botha and de Klek, the homeland governments, the IFP etc. But
it also made a number of "secondary” but definite findings on gross violations of human rights committed in
the course of the armed struggle, by the ANC in exile, by the ANC after its unbanning as well as in regard 1o
Mrs Winnie Madikizela-Mandela and the UDF (Report V:6 136-138, 141-144). Etsewhere in the Report the
Cominission makes the following “overall finding" wilh regard to violations by the liberation movements:
“In reviewing the activities of the African National Congress (ANC) and the Pan-Africanist Congress {PAC),
the Commission endorsed the position in international law that the policy of apartheid was a crime against
fmanity and that both the ANC and the PAC were internationally recognised liberation movements
conducting legitimate struggles against the former South African government and its policy of apartheid.
Nonetheless, the Commission drew a distinction between a just war' and just means’ and has found that, in
termy of international conventions, both the ANC, its ergans the National Executive Council (NEC), the
National Working Committee (NWC), the Revelutionary Council (RC), the Secretariat and its armed wing
Umkhonto weSizwe (MK). and the PAC and its armed formations Pogo and the Azanian People's Liberation
Army (APLA). comminted gross violations of human rights in the course of their political activities and armed
struggles, acts for which they are morally and politically accountable” (Report 11:4, 2)

Maore specilically the Commissions's findings on the ANC included the following as gross violations of human
nights: cases of targeting civilians in the course of the atmed struggle; unplanned military operations by
members of MK resulting in civilian injury; civilian injuries and deaths resulting from MK operations going
awry due to poor intelligence and reconnaissance; civilian deaths due to the ANC's landmine campaign of
1985-87; extra-judicial killings of those labelled as informers or collaboralors; abuses of suspected enemy
agents and mulineers in ANC camps in the early 1980s; contributing to the spiral of violence and killing of
political opponents in the 1990-94 period; systematic killings of Inkatha office-bearers. Similar findings of
accoumability for gross human rights violations by adherents and supportess were also made with respect to
the UDF, and more generally the Mass Democratic Movement (MDM). Finally, there were also findings with
respect (o Mrs Winnie Madikizela-Mandela and the Mandela Foatball Club (Report V36, 136-138, 141-144)

Taken individually or together these findings constituted a sharp indictment of key elements of the ANC's
conduct of the armed struggle. Even if in the context of the TRC's findings they were of a "secondary” nature
and of a much lesser order than the "primary” findings conceming the systematic political atrocities of the
apartheid state and its functionaries, these findings still amounted to a substantial and detailed verdict
alisibuting gross viotations of human rights to the ANC itself. While in principle giving due recognition to the
legitimacy of the liberation struggte, and while taking into account the many practical difficutlies of fighting
an unequal and uncenventional war, the Commission nevertheless held the ANC and its leadership morally
and politically accountable (Report V:6, 137). This is not a conclusion that any political leadership woutd
" easily accept, more especially if it involved responsibitily for a substantial listing of gross violations,

But, given the nature of the. preceding process, did the ANC have reason 1o be outraged by the TRC's findings
and to charge that the Commisston had "grossly misdirected itself” in the interpretation of its mandate? More
specifically, could it be argued that by making such findings of gross violations concerning the ANC and its
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conduct of the armed struggle next to-its "primary” findings on the political atrocities committed by the
apartheid state and its functionaries, the TRC in following its even-handed approach had in the end made the
fatal error of a “moral equation” between the inherent evils of apartheid and the just cause of the liberation
struggie? On the basis of the process analysed in the previous pages, the answer must clearly be no. Lo
committing itself 1o the TRC process the ANC had started out on a path which togically and morally led 1o this
outcome. In its initial submissions o the TRC the ANC had atempted to propose an approach that might
remove its conduct of the anmed swuggle from the purview of the TRC. But it had not been able 10 sustain Wis

'strong (and erroneons) version of the liberalion struggle as a just cause which by definition could not involve

gross violalions, and by the lime of the recall heanings it had implicitly and explicilly accepted the even-handed
approach adopted hy the TRC, provided due recognition was given 1o the moral differences between apartheid
and the liberation siruggle as well as to the practical complications of fighting an unconventional war. The
TRC Report made a point of accominodating these principled concerns of the ANC as the (rame for il
findings on that organisution. Moreover, the specific topics addressed in these findings -- the blurring of the
distinction between "hard" and "soft” Lurgets, the ANC's jandmine campaign, the abuses in the ANC camps,
the lack of political coatrol over the SDU's, the delays in public condemnation of "necklacing: ¢ic - were the
very same issues on which the ANC leadership had already been called to account during the recall hearings.
Yet at the lime they had found this quite acceplable. One could even argue that, difficult as it might be for the
ANC leadership to stomach the TRC's verdict, it was very much in ils own interest, us well as that of the TRC
process, to do so since thial would enable it 1o 1ake the moral high ground and focus the atention squarely on
the TRC's "primary" findings as a devastating and'systematic indiciment of the apanheid state.

Bat this was no to be. As we saw, the ANC responded in outruge, atémpted to obtain a judicial mierdict 10
stop the submission of the TRC Report, and harshly condemned the overall thrust of the TRC's lindings. What
had gone wrong? It will be the contention of this paper that the explanations for the dramatic twist in the
ANC's relation Lo the TRC should not be sought only within the ANC. A large and perhaps decisive pan ol
the explanations is to be found in the particular approach and meihodology develupéd by the TRC in coming
(o its "perpetrator findings" This is the other side of the s1ory which wilt be explored in Pan 2.

Part 2; Perpetrator Findings
Introduction

In trying to understand what is al issue in the unexpecied and unfortunate sland-oft between the ANC und the
TRC it is refevant (o note that this specificaily came to the fore in the context of the submission of the TRC
Report. As we have seen in the foregoing accounl the relationship between the ANC and the Commission
dusing the TRC process had not been uncomplicated or untsoubled. On the whole, though, e relationship was
never seriously threatened and did not equpt in major public confrontations - until the submission of the TRC
Repont. This is the more surprising if we reflect that comparatively speaking the TRC repont, because of the
public nature of s0 much of the TRC process over the previous years, was bound 1o be less of an unknown
fuctor and could hardly have the dramalic impact of similar reponts elsewhere. When tie Argentinian tuth
commission, CONADEP, for instance, wenl public with awo-hour program on Ielevision on July 4, 1984,
this had an enormous public impact and could only happen afier President Alfonsin personilly authurised 1.
The report itself, delivered (o the President two months later, became an enduring bestseller in Argenting with
foreign language versions published abroad.™ But these were also the main ways in which the work of
CONADEP became known in the ficst place. By the end of 1998 the TRC, in contrast, hud been conducting
public hearings of various kinds for over two years; during this period it had been one of the most promincu
and controversial features of pubic life, extensively covered by the media and the object of much conmentvy
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other truth comemissions; in many ways the TRC process jtself was bound to have the greater impact and
significance compared to the eventual report. Accordingly it was perhaps assumed that the TRC report would
also be an extension or summation of the by now welj established features of the TRC process. As it tumed
out, this was nat the case. On closer analysis it appears thal the public hearings, and in particular the victim
hearings which tended to dominate public perceptions of the TRC had been increasingly subordinated to other
objectives associated with the production of the final report. These other objectives included the Commission's
findings, and it was these -- and more specifically its "perpetrator findings” -- which led to the confromtations
with both former president de Klerk and the ANC when the TRC Report was submitted.

But if the shift in the TRC's objectives may explain how the strange and unexpected confrontation with the
ANC came about, it also raises more general questions regarding the nature and objectives of truth
commissions in general and the TRC in particutar. 1 will argue that, more generally, the underlying problem
here involves key guestions regarding the very nature and function of truth commissions as distinct from
ceiminal prosecution or tribunals. This part of the paper is thus concemed more with the general problem of
the TRC's interpretation of its mandate as this appears from the nature of the TRC Report.

2.1 The TRC Report and the TRC Process

Few who followed (he TRC process could have any doubt that it was an extraordinartily complex emterprise
which functioned at different levels and in various contexts. The Commission had a complex structure
consisting of three main main committees with the Amnesty Committee operating on a semi-auionomous basis;
it had a decentralised management with a head office in Cape Town and a number of regional offices; it had
an Investigalive Unit, a Research Department; it held different types of hearings etc. Yet for many the victim .
hearings, and 10 a lesser extent the proceedings of the Amnesty Commitiee, came (o represent what the TRC
process was about. Up to a point this view was shared by the Commission itself (Report 1:6, 36). Yet only up
1o a point: it is one of the surprises of the TRC Report to discover that the Commission came to see the victim
hearings as only one stage in the overall process and one which increasingly had to be subordinated 1o other
objectives and priorities. Let us consider the TRC's own account of this more closely.

The Commission is quite candid that it wrestled long and hard as to how it should go abowt its main functions
and objectives. To begin with it gave central slage to the victim hearings (Report 1:4,34). However, this
changed during the course of the TRC process, and its latter stages were driven by diffecent priorities: "During
the second half of the Commission's life the Commission shified its focus from the stories of individua! victims
tw an attempt 1o ... establish the political and moral accountability of individuals, organisations and institutions”
Report I:4, 35), This later stage was also more closely connected with the perpetrator findings needed for the
TRC Report. More specifically the Report, in its overview of the Commission's work, distinguishes three broad
and parly overlapping phases (Report 1.6, 59). During the hearings phase, in the year following the initial
hearing in East London in April 1996, a large proportion of the time, enecgy and resources of the Commission
was devoted to this activity, However, the initial prioritisation of victim hearings gave way to other imperatives
from mid-1997 during the statements phase. The Commission recognised that this brought about a major
reorientation in Lthe nature and function of its work (Report [:6, 63).

Finally, the amnesty phase, was characterised by legal and quasi-legal proceedings in a more adversanial and
pemetralor-oriented context. The latter two phases predominated during the last year of the Commission’s
aclivities: "By 1998, the Commission devoted virtually all of its resources to ensuring that statements were
properly processed and corroborated so that findings could be made, and that amnesty applications were dealt
with as expeditiously as possible” {Report 1:6, 66). Broadly speaking, and apart from-the Amnesty Commitiee,
the TRC process thus moved from victim hearings Lo the making of findings linked to the Report.



2.2 The TRC's Commitment to Perpetrator Findings

Commissions are required to report their findings and to make recommendations. Depending on Whe nature of
the commission and its mandate, such findings may be of different kinds. Judicial commissions of tribunals
may be authorised 10 make determinations with legal standing while commissions of enquiry can make findings
of fact, also as a basis for policy recommendations. The TRC was charged with the investigation of gross
violations of human rights associated with the political conflicts during its mandate period (1960-1994). From
its Report i1 appears that two kinds of findings came to be of particular significance for the Commission: victin
and perpetrator findings (the Commission also made a range of further findings).

The case for the TRC making vicrim findings of some kind appears straightforward: evidently any policies or
measures of reparation to individual vicrims or their relatives and associates would require sctting up the
necessary coteria and procedures so as to identify who might qualify for these, or not. This was also’in line
wilh the victim-onientation of the TRC process during the initial hearing phase. As it lums out, the Commission
was not able 10 complete this process in ime for the publication of its Repont. The final volume includes 80
pages with the names of victims of gross viclations of human rights as determined in the course of the TRC's
investigations, but this is confined to a mere alphabetical (and sull incomplete) listing. A more complete
lisung, 10 include "not only names, but a bnef summary of the finding made in every case” is to be published
in an addendum 10 the Report al a later date (Repon V:2, 26). Unfortunalely the list of victims dos not inciude
cross references of any kind to the places elsewhere in the Report where their cases are dealt with. Since the
TRC Repon also does not (yet!?) have any kind of index, this makes it very diificull indeed 1o locate or check
any further particulars beyond the victims' names. One can only conclude that the publication of its victim
findings was nol an absolute priority for the Commission.

The TRC's commitment to the making of perpetrator findings, which do figure extensively in the Repon,
requires  closer consideration, The naming of the names of perpetralors is, of course, very much part and
parcet of the amnesty process. There is no general amnesty, but amnesly is based on individual application and
is conditionud on full disclosure. Moreover the Act required the publication of the names of those who ceecived
amnesty in the Government Gazete (Report k4,152). In liew of criminal prosecution and punishment of the
perpetrators this provided, as Archbishop Tutu observes in his Chairperson’s Foreword, some meisure of
accounlabilily: "Public disclosure results in public shaming” (Report L1, 35), However, perpetrutor lindings
concerning those who did nor apply for amnesty is a different matier. Perpetcator findings meant that, the
Commission had o "resalve which of the other perpetrators identified in the course of its work should be
named in accordance with its mandate” {(Report L4, 152). In fact, the commitment (o muking perpeitator
lindings of this kind amounied (0 a reorientation of the Commission's work away frem that viclim-orientation
which had charactensed the initial hearings phase. it meant that the Commission tumed its primary attention
from the victims to the perpetrators. That involved a different kind of process, driven by diflerent impenatives
and based on a dlffcrenl methodology {Report 1:6, 63).

2.3 Numing Names as a Contested Objective of Truth Commissions

For obvious reasons naming the names of perpetrators frequently becomes one of the most contested isstees
for truth commissions, It is important Lo see thal this comes about for 1wo guite different sets of reasous. On
the one hand the political forces associated with the former regime, and all punies who have an interest in
covering up the atrocities, tend 0 use whatever incans they can (including, ironically, their legal rights in wrns
of due process) to prevent the actual naming of perpetrators. This is in line with the various arguments for
social and political *forgetting”; it is also onc of the madn functions of a general aminesty. As such it is upposcd
1o the main theust of wuth commissions. Truth commission are intended o disclose the ruth concerning
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perpetrators which surely must include naming them. On the other hand, though, and perhaps less obviously,
there are sericus questions whether truth commissions, as such, are svited to sit in judgement on perpetrators.,
To some extent this depends on just what is involved in naming the names of the perpetrators. This could
.range from, on the one hand, making relevant information conceming the atrocities and those involved freely
available as part of the public record without making any "findings™ conceming these to, on the other hand,
judicial verdicis based on rigorous procedures and properly authorised determinations. At the very least
- "naming " amounts 1o a kind of public shaming or stigmatising, while formal "perpetrator findings™ may also
have further adverse legal and social consequences. For these reasons it may be questioned whether trath
commissions, as non-judicial bodies and not following legal procedures, are properly qualified to make sech
{quasi-legul?} delerminations. Strictly speaking “perpetrator findings" is not their business but that of the courts
or other qualified institutions. . ’
Tn this connection it is thus of significance that no other major truth commission has so far taken “perpetrator
findings" on as a main task. In fact, in various other cases the issue of naming the names of the perpetrators
was raised but rejected by some of the truth commissions on which the TRC is modelled. In the case of
Argentine CONADEP, which did not have subpoena powers or the ability to compel testimony, was designed
1o act as an ancillary for the courts and the criminal justice system: "if it uncovered evidence of the commission
of crimes, it was supposed to pravide the information to the relevant courts.™ This did not mean that the
question of naming the names of the perpetrators did not become @ major issue for CONADEP. According to
Carlos Nino, "there was considerable dispute within CONADEP regarding the publication of the names of
members of the military identified in the testimony as perpetrators of human rights violations. In the end,
CONADEP decided not to publish the list, to avoid any appearance of acting as a court.”"® Similarly the
Uruguayan Munca Mas report made a point of avoiding actual perpetrator findings, though his did not
preclude it from publishing the names of perpetrators where these were part of the record."” In pan this
approach was based on the practical difficulties facing a commission lacking the powers and resources needed
for rigorous determination of the identities of perpetrators, but also in view of the grave moral questions
involved in auributions of responsibility and accountahility.® In these circumsiances the Uruguyan truth
commission came 1o see i1s proper function not in terms of making perpetrator findings but simply in terms
of letting the facts speak for themselves®

In some ways the position of the Rellig Commission in Chile was more complicated in that ils terms of
reference was timited by the general amnesty granted to the security forees. More generally it had to reckon
with the major factor that Geni.Pinochet and the military was determined not to allow any such perpetrator
findings. Nevertheless, it is significant that the Rettig Commission came 10 similar conclusions not only as a
forced and pragmatic compromise but on grounds of principle.” The principled nature of this approach was
also strongly defended by Jose Zalaguett, a key member of the Rettig Commission, as required by the
principles of nalurai justice and due process: According to him not naming the names of the perpetrators was
nol a compromise forced on the Commission but a "self-imposed limit": "naming culprits through an official
commission appointed by the executive, which did not have subpoena powers and could not conduct tials,
would have been anulogous to publicly indicting individuals without due process™ This did not mean that
Zalaquell was opposed 1o perpetrator findings, in the sense of individual attributions of responsibilily and
accountability for gross violalions of human rights; his concern was that the actual making of such findings
did not properly belong 10 the work of truth commissions, even if they might contribute to it, but 10 the courts.

More generally this view, that a broader investigalive mandale for a commission might impair subsequent
criminal procedures, has also been shared by other commentators: "The drawback of vesting such commissions *
of inquiry with greater invesligative authority is the confusion which results when criminal prosecutions of
individual perpetrators are subsequently launched.”® In short, the fundamental concem is that trulh
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commissions do not have the legal standing or powers required 10 make perpetrator findings cunsislu’m with

- due process and the ceiminal justice system.

Of particular relevance and a partial exception is the case of El Salvador. The Unired Nations Truih

Commission for Bl Salvador interpreted its mandate 10 mean that it was to idenlify the individuals responsible
for serious acts of vialence. The Peace Agreements under which it acted required that the "complele truth be
maude known". In its report the Commission held thag
“Ihe whole t7uth cannol be told withoul naming names. Afier all the Commission was not-asked o write an

academic report on E) Salvador, it was asked 1o investigate and describe excepuonally important acts ul

violence ... Nol o names would be w reinforce the very impunity to which the Parties instrucied the

Commission to put ao end"?
In fact the Commission had come under strong political pressure not to name the names of perpetators,
including thas of high military officials who had been instrumental in bringing about the Peace Agreements,
since this could lead 10 a new mititary coup and/or make national reconciliation very difficult. Despite this the
Commission persisted in publishing a strongly worded report including the names of over forty individuals
found to be responsible for human rights crimes. Within days the Salvadorean legistature responded by
passing a blanket amnesty law preventing further action against those named in the repon.™ In fact, the
Commission had taken this measure only due 1o the exceptional circumstances.. Thomas Buergenthal, one of
the three intermational commissioners, indicate that it was a cause of serious concem Lhat the Comnustission had
to rely on confidential information and was unable to afford those accused the protection of due process. He
argues that the Commission was justified in naming the names of the perpetrators, the more 30 since tie
effective collupse of the criminal justice sysiem in El Salvador at the time meant that the proper remedy w be
provided by the courts was not available? In an assessment of the Bl Salvadorian Truth Comunission Dougluss
W. Cassel Jr pointed out that "by naming names, it imposed the moral punishment of exposure on the
perpetrators. ... The Commission's ceport did significantly affect legally recognized interests, such us honor,
repulation and continuation in public and military office.® This raised serious questions of due process, and
even whether thie Salvadorean Truth Commission, in its efforts 1o vindicute the human rights of pust victine
of violence had violated the human rights of the alleged perpetratars. The Commission “mude no pretense of
affording all the usual elements of due process of law" while “no value is more fundumental 10 justice than
faimess to persons accused of cimes"™ In the event Cassel concludes that the Commission's decision to gu
ahead with naming the names of the perpetrators could be justified in the particular ciscumstances obtaining
in El Salvador, bul not more generatly.®® In short, given their nature as non-judicial bodies, it was only i
exceptional circumstances that truth comsmissions themselves could engage in perpetrator findings.

2.4 The TRC's Interpretation of its Mandate to Make Perpetrator Findings

Apainst this background we may now consider the TRC's commitment Lo make perpetrator findings. hn the
TRC Report the Commission explicitly and repeatedly bases this interpredation of its mandale on specific
provisions of the TRC Act. The technical validity of this interpretation will not be a particular concern of this
paper. Rather, against the background of the positions Laken in this regard by other truth commissions, it will
be concemed with the underlying issues and more general considerations involved in perpetrator tindings.

The Commission's account of its interpretation of its mandate can be found in Chapter 4 of Volume i of the
TRC Repont. It is explicitly based on certain provisions of sections 3 and 4 of the TRC Act. Section 3 sets cul
itie objectives of the Commission (Report 1:4, 31). Section 4 sets out the functions of the Comanssion o
achieve ils objectives, incloding that it shall make inquiries into, inter alia, "the identity of ull persons,
autherilies, institutions and organisations involved in such violations” and their "accountability, political ur
otherwise, for any such violation” (Repart 1:4, 31). On this busis the Commission then conclodued thut is was
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given four major tasks, of which the first was the following: : :
"a} analysing and describing the “causes, nalure and extent” of gross violations of human rights that cccurred -
between | March 1960 and 10 May 1994, including the identification of the individuals and organisations
responsible for such violations ..." (Repont I:4, 32).
It is this latter aspect of the task, involving the identification of perpetrators cesponsible for gross violations
of human rights which, in the Commission's view, constitute its mandate for having to make perpetrator
findings. In interpreting its mandate the Commission recognised that this was only one of its tasks, and that
it could not carry oul all the tasks required simultaneously. But having first given attention 10 the task of
restoring the human and civil dignity of victims through the victim hearings it shifted its focus during the
second half of its life and “altempted to establish the political and moral accountability of individuals,
organisations and instilutions" (Report I:4, 35).

How did the Commission, on this interpretation of its mandate, view the nature and status of such perpetrator
findings? The TRC Report siates that a perpetrator finding was "not a finding of (legal) guilt, but of
responsibility for the commission of a gross violation of human rights” (Repon L4, 157d). But this raises even
as muny questions: How would such determinations of responsibility for gross violations of human rights
relate, on the one hand, to the TRC's other main objectives in tenms of tntth and reconciliation and, on the other
hand, to the requirements of due process and the criménal justice system? The Commission was well awase
of the need 1o observe the basic requirements of due process as well as 1o develop appropriate procedures and
rules of evidence for its investigative findings. Indeed, section 30 of the TRC Act slipulated the need for due
process, and specifically for observation of the audi alterem partem principle, so as to protect the rights of
anyone who might be adversely implicated in the course of the Commission’s hearings or by its findings.”
Accerdingly the Comimnission accepted the legal requirement of giving advance notification to all alleged
perpetrators who might become the subject of adverse findings (Report [:4, 156¢). In addition the Commission
decided that the appropriate burden of proof for its perpetrator findings was that of the balance of probabilities
utilised in civil actions rather than the proof beyond a reaonable doubt required in criminal prosecurions
(Report I:4, 154¢). To this end the Commission developed an elaborate methodology for the corroboration of
statements as a hasis for making perpetrator findings which will be considered below.

More generally the underlying issue at stake here is that of the status and functions of the TRC as an

investigative body, or a commission ef enquiry, and not a legal body or tribunal. Compared to other truth’
commissions the TRC had significant powers vested in it beyond any of its predecessors. The Reporl notes

that the TRC was the first to combine the "quasi-judicial power" of granling amnesty "with the investigative

tasks of a truth-seeking body" (Repent I:4, 25). Uniquely, it also had the power to compel teslimony by
subpozna as well as powers of scarch and seizure (Report I:4, 26). Even so, the Commission recognised that

it was nol a legal body authorised to make legally binding determinations: “the Commission is not a coust with

the power to punish those identified; legal righis and obligations are not finally determined by the process.”

{Report 1:4, 154b). Similarly, with respect to perpetrator findings the Repont states that “the point to note here

is that the Commiission is not a court of law. It was set up as a commission of enquiry .... s conclusions are

therefore findings rather than judicial verdicts.” (Report V:6, 64). Conversely, though, perpetrator findings

in the sense of attributions of responsibility and accountability for gross violations of human rights, are hardly

the sort of findings one would expect from a body that is "essentially a commission of enquiry”.

There are some indicalions that the Commission did not consider its perpetrator findings to become the basis
for further legal actions (Report V:8, 17-1%, 65). It cenainly seems unlikely that the Commission regarded (he
perpetrator findings against the ANC to become the basis for further legal action. In general the Commission
did recommend thal "where amnesty has not been sought or has been denied, prosecution should be considered
where evidence exists thit an individual has commitled a gross human rights violation”, and it indicated that
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it would make availahle infarmation in its possession concerning serious allegations against individuals 1 the
appropriate authorities. (Report V:8, 16). But it is notable that the Commission did netinclude any morc
specific statement or recommendation regarding the status of its own perpetrator findings in this regard.  With
regard 1o the crucial case, in the context of this paper, of the ANC the Commission recommended only that
"the liberalion movements issue a clear and unequivocal apology (o each victim of human rights abuses in
exile" {though apparently not to other victims of human rights abuses by the liberation movements) {Report

© V:8, 111). And as far as prosecutions for apartheid as a crime against humanity is concemed the Commissions

did not recommend this either. (Report V:8, 114). This seems to imply thal in the Commission's view its work,
including its perpetrator findings, should not so much serve as a basis for possible further legal actions, but
as a substitute for that. In short, the TRC's perpetrator findings are both analogous to other legal delerminations
but also insulated from the broader legal system.

2.5 The TRC's Methodology for Perpetrator Findings

Prior to the publication of the TRC Report few if any outside observers realised to whal extent the TRC
process had come 10 be driven by the Commission's commitment (o making perpetsator findings. To this end
it accumulated a massive dalabase; it developed an elaborate methodology for the corroboration of staitements;
and this also became the organising principle for the structuring of the Repont itself. From the oulset the
Comumission gave understandable priority to the development of an adequate dilabase as well as an eficctive
information management system. Given Lhe massive scope of the TRC enterprise and its many logistical
complications this was nothing less than essential. A database of this kind can be organised on dilterent
principles, though, depending on the uses envisaged for it. From the Report it becomes clear that the
imperative increasingly driving the TRC process was that of its commilmenl 10 make perpetrator findings.

The rationale for, and the structure of, this process is set out in Chapter 6 of Volume 1 of the Report un
Methodology and Process. Technically seven major steps were involved: (1) statemen taking, (2) registration,
(3) data processing, (4) dats capture, (5) cortoboration, (6) regional pre-findings und (7) national Nndings
{Repon 1:6, 14). More broadly we may distinguish three main stages, that of stutment taking and duta
processing, that of carroboration and that of making findings. Lel us briefly review each of these stages.

The first stage, that of statement taking, involved the processing of the many and diverse statements received
from viciims and other deponents into a uniform format. For this purpose the Commission developed a specilic
protocol, ulilised as a basis for specially trained statement takers operating in standard ways. The Repon
describes Lhe rationale for this protocol in general and neutral erms (Report 1:6, 9). However, on closer
analysis it becomes clear thal this was not such a nevtral or $traightforward mauer at all; i involved the
interpretation of gross violations of human rights as even so many discreie events for which determinations
of accountability and responsibility, i.e. perpetrator findings, had 10 be made (Report V:1, 4§; 1:4, ¥5). Frow
this perspective the narrative form typical of viclim statements, though appropriaie 1o the forum of viclim
hearings, constituted a major problem: it obscured what the Report tenns “the structural complexity of hunin
rights viclations"; a single narrative account may involve multiple victims, multiple violations and iultiple
perpetrators (Report [:6 Appendix, 5). In order 1o be captured on the database, however, u complex wurative
accounl of this kind had (o be deconstiucted into the various discrete violations of human rights mentioned in
them and then reconstructed in standard forms (Report 1:6, 18-19). There can be no doubn that the validity,
reliability and precision af issue in this process was not.primarily geared (0 ensuring the narrative inlegrity
of the original stilements; al best they might amount o accepting a reduced version of a complex story. In
many ways this constituted a major shift in priorities and orientation from that of the victim huarings which
had informed the Commission's work during the initial phase ol the viclim bearings (Repon 1:6, 03).
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With this shift 1owards the objective of making perpetrator findings the second stage of the TRC's
methodology. that of corroboration, became that much more important. The Commission recognised that
victims' slatements of themselves could not provide an adequate basis for that purpose (Report [:6, 22),
Precisely those aspects of the victim hearings which were designed to make these into “a positive and affirming
experience” (Report 1.6, 28) for the participants meant that the data generaled in this way could not be relied
on to provide evidence for adverse findings. The quest for corroboration as such involved a shift to the
different moral logic of legal and quasi-legal procedures. In practice this meant that once victim and other
statements had been coded in terms of the standard proiocol and eentered onto the database, "it was the 1ask
of a team of investigators to corroborate the basic facts of each matter according 10 a standard list of
corcoborative pointers” (Report 1:6,21). It is net clear 1o what extent this involved the development of an active
hermeneutics of suspician, otherwise so crucial to critical investigative practices, or whether the TRC's notion
of corroboration somehow ailempted to maintain a more positive approach looking only for confitmation rather
than secking to query or even to refute. What is clear is that to the extent that it did not do so, the evidential
basis for possible adverse findings would necessarily be that much weaker. In short, as the Report itself notes,
the Commission's efforts “10 be both therapeutic in its processes and rigorous in its findings” actuatly pulled
it in different directions {Repon 16 Appenilizt, 19).

The final stage, that of making findings, involved a dedicated bureaucratic process in which the products of
the TRC's increasingly sophisticated data-processing and information management, the work of statement-
tukers, data-processors, corroborating investigators and other siaff, were fed into decision-making by the
Commission itscif. Technically this consisied in a sequence proceeding from pre-findings at regional Jevels,
which were then coordinated by a National Findings Task Group, to the eventual aationa! findings by the full
Commission itself (Report 1:6, 25-29; V:1, 58(). Practically it meant that the complex and multifaceted
activities of the Commission, and the many different kinds of information generated by these, were
systematically funnelled in service of the over-riding objective of making findings. The findings required a
structured process of decision-making and the approval of the full Commission. The first step in this process
wis that of regional pre-findings (Report V.1, 58). These prepared the way both for victim findings and for
perpetraior findings, It was the laner which more especially involved considerations of due process: "Findings
emerging at this level of enguiry may have grave implications and impinge upan the fundamental rights of
alleged perpetrators.” (Repart 1:4, 85). For that reason the Commission had (o confonm 1o the principles of audi
alterem partem and send legal natifications to those implicated concerning the allegations made against them
(Repon 16, 26). A special Notification Unit was established for this purpose. The final stage was that of
making national findings, both conceming victims and perpetrators, by the Commission {Repon 1:6, 26).
These consisted of many hundreds of panicular findings covering the period and extent of the TRC mandate;
in the final volume of the TRC Report they were brought together in a number of sumimary findings around
some of the main themes of the Commission's work, inctuding a "primary finding™ on the predominant role
of the apartheid state and its securily agencies in the commilment of gross violations of human rights.

2.6 The Structure of the TRC Report

In many ways the TRC Report represents the outcome of the Commission's commitment to making perpetrator
findings, the results of the elaborate methodology it developed for this pumpose. The centrality of the findings
is evident from Lhe structure of the Report. It is by no means the case that the findings are to be found only in
the single chapler in the final volume headed “Findings" (V0).5 Ch.6). This chapter brings together the
findings {rom the various other volumes and chaplers More specifically Volumes 2, 3 and 4 contain the main
body of the substantive reports and particular findings in the different areas covered by the Commission's wark.
The special status of thesc findings are indicated in the text of the Report by being printed in bold capitals. In
a very real sense the enlire Report and its quite complex slructure has been designed around the findings..
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The vast amount of dala reporied jn the three main substantive volumes of the Report is not presented pri marily
within a namative or chronological framework as might perhaps have been expected. Indeed, for those of the
TRC's critics who were concerned that its Report might well attempt to provide some kind of “master
narrative” as an authoritative (authoritarian?!) version of the “real” history of recent political conflicts it must
come as a surprise thal the Report acually lacks any kind of overall narrative: frame. At the cutset of Yolume
1 there is a chapter on the histarical context {Ch.2) and Volume 2 begins with a "national everview" (Ch.1)
but these are both functional introductions and do.not provide anything like an overatl framework. The material
has been structured in terms of different kinds of partially overlapping thematic categories as well as a
combination of national overviews and regional profiles. This leads to some actual duplications and overlaps,
while in many other instances events deali with as part of a regional profile might as well have appeared in the |
national review, or vice versa. [l is especially with regard to Volumes 2 and 3 where the complications
involved in the large number of averlaps and duplications are many and significant (these volumes are not
made more accessible by the lack of a detailed analyical Lable of contents)..

What, then, is the rationale-for adopting this complicated structure of presentation? On closer analysis it
appears that there are two distinct organising principles. One of the organising principles informing this
complex structure is that of dealing separately with the different parties or agencies involved in these political
conflicts, i.e. with the different groupings who may be held accountable for gross violations of human rights.
Thus in Volume 2 the different chapters is divided between the state and the liberation movements, while in
Volume 3 the same practice is followed within each of the regional chapters. The second main organising
principle becomes clear when we consider the internal or micro-structure of the chapters in the national review
and Lhe various regional profiles. Though some of these have a chronological element they are actually
structured as far as possible according to the different categories of gross violuions of human rights
investigated by the Commission in relation 1o the differcnt  groupings actively involved in the political
conflicts. In any particular section or sub-section what links the different cases dealt with are thus not prinuarily
their chronological, causal or even contextual connections but that they pertain 1o a particular pelitical
grouping (e.g. the state or the liberation movements) and can be subsumed under a certain category of gross
violattons of human rights (c.g. deaths in detention or extra-judicial killings).

It needs to be stressed that this complicated structure of the Report has a number of significant consequences.
Above all it greatly reduces the overall accessibility of the Report for general readers and researchers alike.
For the uninitiated there is no ready guide to tocate where any particular case is likely 10 be deall with in the
Report; in principle any given case might as well be dealt with as part of the national review in Vol.2 or in.
aregional profile in Vol.3 etc. In many cases the same incidents are actually dealt with in more than one place.
More generally, it must be said that in these circumstances the absence of an index conslilutes an almost
insuperable barrier to all but the most dedicated readersl. No doubt a proper index will in time be provided,
but it is quite inexcusable for the Report to be published without this vital tool 1o assist the reader.

The complicated structure of the Report is more than a matter of practical inconvenience. It also has a direct
bearing on the conceptual and normative framework informing the Commission's attributions of reponsibility
and accountability for gross violations of human cights, i.e. its perpetrator findings. The absence of a general
chronological framework as well as of more particular contextual accounts means that individual cases are
distribuled according to the general categories of gross violations of human rights. This leads to an analytical
"deconstruction” of causally (or otherwise) relaled events. In effect this amounts to an active
decontextuatisation of these events -- in order that they may be considered under some general catcgory of
gross violations of human rights. This applies both to victim findings as well as to perpetrator findings. As lar
as the consideration of viclims are concemed the Report claims that its methodology “provided the basis for
a powerful and sophisticated analysis of the data gathered” and thut "this analylic capacity greatly enhanced
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the quality of the final repon” (Report 1:6, 19). But il needs to be stressed that this comes at the price of a
systematic decontextualisation, in effect a methodical "deconstruction” and "reconstruction”, of these evemis
in terms of the imperatives of data-processing for the purposes of making perpetrator findings. Much the same
applies also to the consideration of the events in which perpetrators were involved. Part of the rationale for Lhe
methodology of dala-processing adopted by the Commission is that it would greatly enhance its ability 10
identify and track perpetrators mentioned in victim statements derived from many different times and places.
No doubt this was done, but the structure of the Report does not allow accounts following the activilies of
individual or groupings of perpetrators in any sustained way.

2.7 The TRC's Practice of Perpetrator Findings

With this we may then tum to the Commission's actual practice of perpetrator findings. We will be especially
concemed with the moral logic of these perpetrator findings as attributions of responsibility and accountability
for gross violatons of human rights. It must at once be said that by no means atl the Comimission's findings
are victim or perpetrator findings. The main thrust of the Commission's findings, though, involved three kinds
of findings: 1) determinations of gross violations of human rights; 2) victim findings; and 3) perpetrator
findings. We may consider 1) and 2) briefly, before tumning to 3} as our main copcem.

First, then, some of the Commission’s findings consisted in defermining either a particular event or a certain
kind of evenl as a gross violation of human rights (Repont 1.4, 83, 85). Instances of the detennination of
centain kinds of events as gross violations of human rights include:

- a finding that judicial executions for politically motivated offences constitule a gross violalion of

human rights (Repon 111:3, 53; 1£:3.37),

-- a finding that as severe ill tremtment bannings and banishments constilute gross human rights

- violations (Repon 11:3, 20);

-- a finding that deashs and injuries in the context of public order policing could constilute gross

violations of hwinan rights {(Report I1:3, 67).
A basic consideration with regard 10 such determinations of gross violations of human rights was whether an
action that could be justified in law might still be deemed a gross violation of human rights (this would apply
1o ail three instances just cited: they could all be justified under apartheid law). The Comnmission held Lhat the
notion of unlawfulness was not implicit in the definition of gross violations of human rights (Repart 1:4, 87,
88). Accordingly the Commission could make deierminations of gross violations of human rights concerning
events or practices whether or not these were covered under apartheid and securily legislation at the time.

Secondly the Commission made victim findings, in the sense of idemtifying the individuals who had been the
subjects of such gross violalions of human righus (Repont L4, 83, 84).This is logically tied in with the
delerminations of gross violations of human rights: if it is established that there had been a gross violation of
human rights then then this must also involve a viclim or victims. In praclice there may, of course, be
difficuliies in actually ideniifying the victin(s) concerned. The Final Volume contains a separate listng of all
the victims who had been identified (Vol.5 Ch.2}. However, it provides nothing more than a mere listing of
the names of the victims only while it is indicated that a complete list of the victim findings including brief
summaries will be provided later. To this exteat'it must thus be considered that the Commission did not
complete the process of making viciim findings.

Thirdly, then we come Lo the making of perpetrator findings (Report 1:4, 83, 85). Perpetrator findings in the
sense of attributions of responsibility and accountability for gross violations of human rights involve additional
considerations of legal and moral justification. It follows that not every gross violation will leud (0 a perpetrator
finding (1:4, 7). There are also other and even more significant complications in the Commission's practice
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of perpelrator findings. From the way in which the Report describes the basic inquiry involved in perpetrator
findings ("What was the ideniry of those involved in such violations and what was their accountability for such
violations™" (Report 1:4, 83)) we might well expect perpetrator findings to be concerned first and foremost with
the identification of individual perpetrators. There are indeed a number of such individual perpetrator findings.
However, the number of individual perpetrator findings is much less than one might expect and the majority
of perpetrator findings take rather different forms. In particular they tend 1o 1ake the form of 1) findings on
“systematic pattems of abuse” and on those responsible for these; and 2) "comprehensive findings” for certain
categories of gross violations. Let us briefly consider each of these, before retuming to the matter of individual
perpetrator findings.

Section 4a) of the TRC Act stipulated that the Commission shall make inguiries inlo "(i) gross vielations of
human rights, including violations which were part of a.systematic patiern of abuse® as well as “(iv) the
question whether such violations were the result of deliberate planning ..." Accordingly one of the evident
objectives of the Commission had been 1o establish relevant parterns of systematic abuse in the vast amount '
of the material generated by its hearings and investigations. Characteristic findings of this kind are, e.g., the *
Commission’s finding on the uncenventional military operations, including cross-border raids, abductions,
entrapment killings etc,.by the SADF and SAP during the period 1983-198% that these "conslituted a
systemnatic pattern of abuse which entailed deliberate planning on the pan of the former cabinet, the SSC and
(he leadership of the SAP and SADF" (Report 11:2, 376); or its finding that ANC-related killings of LI'P ofTice-
bearers "constitute gross violations of human rights amounting 10 a systematic pattern of abuse, entailing
deliberate planning." (Report 11:4, 88).

A second type of non-individual perpetrator finding by the Commission is that of “comprehensive findings”
on a whole calegory of violations. An example of such a comprehensive finding is that on “extra-judicial
killings" (Report 1.3, 509). Another such comprehensive finding concerns the systematic use of (orture
especially by the Security Branch and deaths in detention {(Report 11:3, 220). It will be clear that such
comprehensive findings are closely linked with atisibutions of responsibilty and accountability not just to the
individual agents or operatives involved in particular cases of gross violations, but in refation to the structures
and institutions relevant to systematic abuses in certain general categories of violations. With this we come to
the crucial question of the relation between individual perpetrator findings and official or collective
responsibility.

2.8 The Moral Logic of the TRC's Perpetrator Findings: Attributions of Accountability to Individuals
and in Official Capacities

A pethaps surprising feature of the Commission's perpetrator findings is that these do not typically take the
form of individual perpetrator findings, i.e. of attributions of responsibility and accountability for gross
violations of human rights to specifically named individuals. A list of specifically named individuals (which
is not provided) would not be very long, Perpetrator findings are typically couched, instead, with reference to
the official positions or institutional functions of those who are held responsible and acceuntable, in many
cases without naming any specific names {though these may be provided cisewhere in special appendices).
The acwal practice of the Commission's perpetrator findings is more concerned with officiad, institutional and
cotlective responsibility and accountability for gross violations of human rights. .

The report does contain 2 number of straighiforward perpetrator findings in which cenain individuals are

identified and named as responsible and accountable for particular gross violations of human rights, Some
notorious or high profile figures in the stale securily forces are even the subject of repeated individual
perpetrator findings of this kind, e.g. Major “Rooi Rus" Swanepoel. In a few cases individual pevpetrator
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- findings are also made with regard W0 ANC and MK-operatives. However, the majority of the Commission's
perpetrator findings do not name specific individuals in this way. As a rule the Commission's findings are
more concemned with official positions and instilutional or organisational functions than with individuals as
such. A number of findings are explicitly concemed with the accountability of individuals in their official
capacities (cf. e.g. Report 1E:2, 499; 111:3,390 etc). In many other cases perpetrator findings do not identify any
named individuals but refer only 10 the relevant official positions and/or organisational structures {cf e.g.
Repon 1I:3, 509). It is aimost the standard form of such perpetrator findings that, whether or not named
individuals are also identified, those in the relevant official pesitions are held accountable for specific gross
violations of human rights or, in comprehensive findings, for a general class of such violations {cf e.g. Report
[:6, 198). The net effect is that a range of official positions in the apartheid state, with or without their named
incumbents, are systematicaliy itnplicated as accountable for gross violations of human rights.

What is the significance of this stress in the Commission’s practice of perpetrator findings on official positions
and organisational funclions? It is not clear in what sense an official position, rather than its incumbents, can
be held responsible or accountable for a gross violation of human rights. Should the reference to such official
positions in the Commission’s various perpeirator findings thus be taken as a shorthand for the respeclive
individual incumbeats at the relevant times? With the help of the Appendix to Vol.2. Ch.3 it may indeed be

possible to identify the particular individuals covered by these perpetrator findings but this does not appear
to be the intention.. .

In various ways the relation belween individual incumbents and official positions for the Commission's
perpeirator findings is not only unclear but also problematic. A key issue concerns what difference the actual
conduct of individual incumbents might make. A relevant case here is the Commission's comprehensive
finding on a number of cross-border military raids in the 1980s during which a 1o1al of 82 persans, including
a number of civilians, were killed (Report 11:2, 463). The problem is that the Commission's comprehensive
perpetcator finding applies in an undifferentiated way 10 some cases in which, e.g., Mr Pik Botha as Foreign
Minister had been directly invotved in the official anthorisanion for a cross-border raid and to other cases where
he had not been involved and his personal and official roles had been of a different and even contrary nature.
This suggests that such "institutional naming" in perpetrator findings are not necessarily based on the actual
roles and conduct of individual incumbents.

Other problems with "instilalional naming” as the form taken by the Commission's perpetrator findings may
appear from its reatment of the judiciary, as well as of individual judges and magistrates, in this regard. There
appears to be a general tendency 1o avoid identification of the judiciary in relevant perpetrator findings, while
individual judges and magistrates are not named in perpetrator findings even where they had specifically
figured in the corresponding accounts in the Report. As far as | was able 1o establish there is not a single case
in which the judiciary or individual judges are named by the Commission as directly or indirectly accountable
for gross violations of human rights in its perperator findings. Since they were individually and institutionally
involved in what the Commission has determined as gross violations of human rights -- judicial killings for
political oftences and the refusal of evidence in court of evidence on the torure by the police of political
detainees -- this is a notable omission. Compared to the numerous perpetrator findings by the Commission
concerning other branches of the apantheid state this is a siking anomaly.

Let us consider the specific senses of responsibility and eccountability for gross violations of human rights
televant 1o the Commission's practice of perpetrator findings. Until now we have been using the terms
“responsibility” and "accountability” rather loosely in this conlext, without muking any particulur stlempts
cither to distinguish between them or to explicate their relevant senses in more-specific terms. In lusge part this
is because the Commission's own usage and terminology is nol especially precise or consistent. Broadly
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speaking the Report is clear enough that the Commission’s perpetrator findings are not concerned with issucs
of legal responsibility (Report 14, 157d). There also does not appear 10 be any specilic inlerest in what might
be termed matters of administrative or bureaucratic responsibility. In general, the Commission's findings arc
concemned with meral and political responsibilily and accountability. But how are these defined more
specifically? How are findings of reponsibifity for gross violations of human rights distinguished from findings
of accountability for these? And what is involved in moraf responsibility/accountability as distinct from
political responsibility/accountability for gross violations of human rights? In some instances the Commission
appears 1o be introducing a definite and coherent set of distinctions in its terminological usage, making
findings of responsibility regarding (individual) operatives directly involved in the commission of particular
gross human rights violations while making findings of (political) accouniability regarding their superiors or
those: in posilions of leadership who authorised or initiated these activities (cf. e.g. Report Lll:6, 726; [1:2, 125).
This may well be a helpful distinction -- i.e. attributing responsibility 10 the individual perpetrators direcily
involved in the actual commission of gross huiman rights violations while attribuling accountability 10 those
who authorised these operations or were in positions of oversight -- but the Commission does not employ it
consistently and its usages in-other places outs across this in various ways. In short, the Commission's own
terminological usage cannot be said to be fully coherent or consistent. But this does not mean that we cannot
reconstruct the main senses of responsibility and accountability relevant Lo its practice of perpetrator findings,

2.9 Critical Analysis: The Meaning and Status of Perpetrator Findings

How should the TRC's practice of perpetrator findings be assessed? What is the meaning and implications of
these perpetrator findings? In what ways did the Commission’s commiliment 10 making such perpetrator
findings prove problematical, and how are these related to the confrontation over “even-handedness™ with the
ANC? First, we need 1o analyse the relevant senses of the tnain types of perpetrator findings with somewhat
mare precision. Then we need to consider the rather problematic status of these perpetrator findings in three
different contexts, i.e. in relation to the TRC report, in relation 1o the amnesty process, and in relation {o the
courts.

Analysing the spectrum: responsibility and accountability:

For analytical purposes it may be helpful to represent the Commission’s varied and complicated practice of
perpetsator findings on a spectrum vanging from those specifically concermed with individual perpetrators ot
one end to those primarily concerned with official positions or organisational structures at the opposile end.
Consider, first, cases of individual perpetrator findings. As we have seen, these can pertain both to the
individuals who were directly involved as operatives or agents in commilling such gross vielations as extra-
judicial killings, torture or abductions as well as to those individuals, removed from the actual scene of these
events, who initiated or authorised these operations or were in positions of leadership or oversight. We may

. perhaps distinguish between such individuals as direct and indirect perpetrators, where the relations between

them will typically involve some specific chain of instruction, command or authernisation. Consider, nex|, ciscs
of perpetrator findings with regard 10 official positions, structures or organisational roles which do not specify
individuals tn particular. We may tesw these institutional perpetrator findings. These are based not so much
on chains of command or authorisation involving specific individuals as on comprehensive findings
establishing systematic pattems of abuse for categories of violations. What are the relevant senses of moral und
political responsibility and accountability in each of these kinds of perpetrator findings?

1
Taking our cue from the Commission's own usage we may distinguish between attribulions of (moral}
responsibility for gross human rights violations to individuals as direct perpetrators and attributions of
(political) accountability to those in superior offices or positions of leadership. The latter inay alsw be subject



26

to attributions of cesponsibility for gross violations of human rights bul then this will be as indirect
perperators. Conversely, individuals as direct perpetrators are not noomally subject to attribulions of
accountability” {except in the sense in which they are answerable 10 their superiors).

Either way individual perpetrator findings will have consequences for the specific individuals concemed, but
these differ for aucibutions of responsibility from those for attributions of accountability. An attribution of
“responsibility” for a gross human rights violation to an individual agent or operative direcey involved in its
commission asserts that as the relevant,agent the perpetrator is guilty of this violation and is subject to
appropriate strictures and sanctions. Such responsibility and guilt should cenainly be taken in a general moral
sense and, absent specific provision for amnesty or indemaity, there is a sirong presumption of liability for
criminal prosecution and civil action against individuals held directly responsible for gross human rights
violations. Indirect perpetrators may also have such individual "responsibility” for gross human rights
violations, though in practice this would very much depend on the extent to which specific causal or intentional
linkages can be estublished.

As against this an attibution of “accountability” for gross human rights violations typicalty applies (o
individuals in positions of leadership or authorily relating to. Lhe policies, projects or struggles in which these
atrocilies occurred and asserts that, as such, they are answerable for these violations to some specific or more
general constituency. Such answerability should certainly be aken in a basic political sense and implies

pessible political sunctions, demotion or removal of these individuals from the positions of leadership and

authority concerned. Accountability in this sense, even for gross human rights violations, does not necessanly
imply liability for criminad prosecution of civil actions for such individuals in relaiion to particular atrocities,
Indirect perpetrdtors may also share such accountability in so far as they have subsidiary roles in political
leadership or panicipate in processes of collective decision-making.

We may conclude that individual perpetcator findings thus tend t¢ be more concerned with attributions of
{moral and possibly criminal) responsibility for gross human righis violations to direct perpetrators while
indirect pexpetrators will rather tend 10 be subject Lo findings of (political) accountability. One way or another
all individual perpetrator findings, as attributions of responsibility and accountability for gross human rights
violations to direct or indirect perpetrators, will have consequences for those individuals who are "named” in
this way. As against this institutional perpetrator findings are less likely to have consequences for any
particular individuals even if they could be identified as the incumbents of the relevant official positions etc.
What senses of responsibility or accountability for gross human rights violations are involved in "institutional
naming"? When “lhe state”, "the cabinet” or some other structure or official position is held accountable for
gross human oghis violations then this may be taken as identifying the institutional Jocus (or terminus) of the
applicable arrangements for answerability. Institutional attributions of accountability do not sutomaticaly apply
to individual incumbems whose political fate may be differentiated from the positions and structures in which
they serve. They may, of course, have consequences for the official position or structure jiself in so far as such
institutional perpetrator findings indicate a need for reform or restructuring. Since the majority of such
findings in the TRC Report concern stractures or official positions of "the former state” they can, however,
no longer have any particular consequences for these apart from those of historical stigmatisation.. (It may be
different where the struciure or position concemned is still current as with the Commission's perpewrator findings
conceming the political leadership of the ANC).

Problems of Individual and Institutional Perpesrator Findings:

The foregoing analysis points Lo dilferent ways in which the Comimission's commitment to perpetrator findings
may in practice prove to be problematic. First, the problem in the case of individual perpetrator findings
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abviously relates to the adverse consequences which attributions of (moral or possibly criminal) responsibility
for gross human rights violations may have for those so identified as direct or indirect perpetrators, There may
be less of a problem in the case of attributions of (political) accountabitity to direct or indirect perpetrators
precisely because the consequences are not necessarily so serious. But considerations of due process must
come into play in cases where individual perpetrator findings open individuals up nol only Lo general moral,
sanctions and strictures but, absent specific amnesty provisions, also to criminal prosecution and punishmen.
Here the problem thus concern the mandate and standing of the Commission, i.e. whether it is authorised to
make adverse determinations of this kind, and whether ity procedures comply with the requirements of due
process and natural justice. The problem is that the TRC is nor a legal tribunal, but that individual perpetrator
findings of responsibility for gross human rights violations must draw iLinto the adversarial ambil of the courts.

The problem with regard to institutional perpetrator findings, secondly, is of a different nature. In so lar as such -
"institutional paming” does not have adverse consquences for specific individuals considerations of due
process do not come into play in the same way. Here the problem rather is the rationale for such “institutional
naming” at all, especially where (hese concem structures or institutions which are no longer current. In the
case of current politica) arrangements such institutional perpetrator findings may well serve important functions
in highlighting the need for remedial action and reform. But when it concerns accountability for past gross
human rights violations then institutional perpetrator findings may amount to a form of historical stigmatising,

Thirdly, there are the various intermediate positions on our spectrum where “institutional naming” may also
have consequences for individual incumbents smplicated as perpetrators responsible and accountable for gross
hurman rights violations. Here the problem is the linkages required between specific events and individuals,
on the one hand, and the general institutional roles and functions, on the other hand. In principle it may be
possible 1o establish adequate linkages of this kind, as in the Commission’s finding on the KTC attacks in May
and June 1986 (Report 1E:3, 594). In many other instances, though, adequately specified linkages are not
provided while the perpetrator findings da combine institutional and individual naming in various direct and
indirect ways (cf e.g. Report 111:6, 86 elc).

Reporting, Concluding, Making Perpetrator Findings:

It is imponant to clarify to whal extent these problems are tied up specifically wilh the form and status of the
Commission's pespetrator findings or pertains more generally to the contents and quality of the TRC Report.
As we have secn the issue of “naming” the perpetratars has been a controversial issuc for truth commissions. >
However, a truth commission which entirely or largely avoids naming the names of the perpetrators would
be self-defeating. On the other hand, truth commissions have themselves deliberately refrained from making
actual perpetrator findings $o as to avoid confusion with the function of the counts (above 2.3). It is thus not
merely a question of naming or not naming the perpetrators; much depends on the specificily and the modi
of naming appropriate to truth commissions. There are significant differences between reporting and even
coming to conclusions on gross human rights violations, on the one hand, and making perpetrator findings
regarding them, on the other hand. Naming of perpetrators may occur in all three modes -- that of reporting,
of concluding and of making findings -~ but its significance and consequences will be different in each case.

For the most part the TRC Report clearly indicates the distinclion between ils reporting sections and the
Commission's formal findings (with the latter printed separately, in capitals and bold face). The reponing
seclions provide accounts of individual cases of gross human rights violations including the relevant particulars
established by the TRC's investigations. For the most part such accounts do not merely convey the testimony
or allegations provided by others but are presented in the form of factual statlements as part of the
Commission's own report. The relation between such accounls in the reporting sections and the Commission's
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findings is nor simply thi of premises 10 conclusions. Rather, the reporting sections may include conclusions,
both specific and general, which are distinguished from the Commission's formal findings. It is the status and
function of these fonmal pespetrator findings, rather than the naming of perpetrators which occurs in the course
of, or even as the conclusions of, reporting sections which are primarily at issue.

" The significance of the Commission’s formal perpetsator findings is not primarily a function of their
informatienal specificity, These perpetralor findings are by no means the only ways in which perpetrutors of
gross human rights violations are "named." On the contrary, many more perpetrators are identified in one way
or another in the course of the reponing sections. If the Report had been published without the formal
perpetrator findings the public would not have been denied any specific information regarding them.
Conversely, if only the formal perpetrator findings had been published without the corresponding reporting
sections, then not only would a great deal of informational specificity have been lost, but many more
perpetrators would not hiuve been identified or "named” in any way at all. In short, the exient of “naming” by
means of individual perpetralor findings cover significantly less ground compared to the "naming” of
perpetrators which occur in one way or anather in she reporting sections.

Whal, then, is the special significance of these formal perpetrator findings? Procedurally they are quite distinct.
While the Commission approved the Report as a whole, including the contents of the reporting sections,> its
perpetrator findings required-a special procedure moving from regional pre-findings to national findings by
the full Commission including legal notification. 1t is nol clear to what extent direct and isidirect perpetrators
“named” in the reporting sections but nes the subject of formal perpesrator findings were also notified. [1 is
likely that there is a close correlation between notifications and perpetrator findings. In short, it is these formal
perpetrator findings of the Commission which are meanlt to have a special weight and significance. Butit is
not clear just what the standing of these Mndings are. From our previous discussion il appears that there is a
double problem involved, depending on whether we are concemed with the individual or with the institutional
perpetrator findings. Let us briefly consider the former in relation 10 the amnesty process and to the couns.

Individual Perpetrator Findings and the Amnesty Process:

The Commuission's individual perpetrator findings pose serious problems in relation 1o the amnesty process al
+ wwo different levels, There are significant complications at a practical and procedural level; there are also
serious confusions regarding their objectives in relation to those of the amnesty process.

Firstly, the practical and procedural problems involved with individual perpetrator findings arise from the Juck
of coordination between the TRC process in general and the semi-autonomous amnesty process itself especially
as Lhis affected the publication of the TRC Report. Due (o the large number of amnesty cases still pending by
the time that the TRC's own (4lready extended) mandate period ran oul, the Amnesty Committee's own brief
was extended beyond the effective end of the Commission's main aclivities in mid-1998. This posed a number
of serious complications for the finalisation of the Commission's process of perpetrator findings and the
publication of the Report. [L meant that the Commission could not make formal perpetrator findings with
respect to all individuals whose amnesty applications were still pending. However, the problem was actually
much mare serious than that. In practice amnesty applications constituted a major and indispensable source
for the dala-basis on which the Commission's perpetrator findings selied. Not only were the amnesty
applications vital to the corroboration of victim stalements, but individually and collectively they provided a
large part of the new inforination regarding gross human rights violations generated in the course of the TRC
process. The disjunction between the completion of ihe Commission's work and the incomplete state of the
ongoing amnesly process thus posed a major dilemma for the TRC Report in general. Even if the dala from
the pending amnesty applicitions were available for the purposes of the Report these still had 1o be tested in
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the actval amnesty hearings and it could not be anticipated which particulars might be effectively challenged.
Strictly speaking publication of the Report thus would have to be posiponed until the amnesty process, 100,
had run its course. In practical terms, though, it is difficull to conceive how the TRC staff and (he Commission
itsell could be expected to reconvene afier a lapse of some years in order to comptete the process of perpetrator
findings and the publication of the Report.

In the circumstances the Commission decided to go ahead with the Report and its own perpetrator findings
even if the amnesty process remained incomplete. This is an understandable choice bul also highly
problematic, The problems are by no means adequately addressed merely by the Commission not making
individual perperalor findings in pending amnesty cases or indicating that these will eventually be provided
in a "codicil” to the TRC Report. The fact of the matter is that the Report made extensive use of data derived
from these applications and also rely heavily on these for making general and institutional perpetrator findings.
However, strictly speaking all such data should be considered as subject to further seview.

This problem is compounded by the highly unsatisfactory nature of the Amnesly Committeee’s contribulions
to the TRC Report. These consist of a brief administrative report in Volume 1 and an “Interim Repon” in
Volume 5. In substantive terms the latter is virtually a non-report: it deals exclusively with the formation,
procedures and chaltenges o the Amnesty Committee. An Appendix provides a mere listing of the names of
the 122 applicants granied amnesty at the time of reporting. According to this Interim Report “the Committee
gives reasoned decisions on each application. The Commission publishes these decisions™ (Repont V:3, 28).
But ro reasons or any substantive particulars concerning the amnesties granted are provided at all in the
Amnesty Committee’s Intefim Report. Neither are any particulars, not even a listing of the names, provided
for the almost 4000 cases in which amnesty had been refused.?® According to the Amnesty Committee’s Interim
Report this "will be followed by a more detailed report which covers the rest of the period and will contain a
full list of aif matters decided by the Committee” (Report V:3, 3). For the time being, though, nothing like this
is provided even for those cases which the Amnesty Committee had already dealt with.

The fact of the matter is that in practice the data derived from the amnesty process have been utilised in two
different and independent processes, by (he Amnesty Committee itself for the purposes of the amnesty process,
and by the Commission for making its perpetralor findings. Though the Commission can hardly be blamed for
the delays of the amnesty process or the unsatisfactoriness of the Amnesty Commitiee’s [nterim Report, the
gaps and anomalies which resulted from this have in practice seriously undermined the possible integrity of
the Commission’s enterprise of making perpetrator findings. ’

However, the Commusion's commitment to perpetrator findings did not only encounter practical comnplications
of this kend in refation to the amnesty process; there are also sericus questions whether Lthe objectives of the
two processes are in principle compatible with each other. The Commission's statements thal it cannot inake
perpetrator findings on individuals whose amnesty applications are still pending strongly suggests (hat this is
a practical difficulty only and that such findings are to be expected once these amnesty cases have been
decided. On closer analysis, though, the position is less clear. What about those amnesty applications which
had already been decided? Due to the absence of particulars provided by the Interim Report of the Amnesty
Commiltez, as well as the lack of specific cross-references or an index for the Report itself, it is no easy task
1o establish whether the Commission did or did not make individual perpetrator findings in such cases.
Hnwcw:r, in some cases where it has been possible to check this, it tums out that the Commission did nor make
individual perpetrator findings concerning such cases as the assassination of Griffiths Mxenge in 1982 (for
which Dirk Coetzee and Alber Nofomela were granted amnesty), the killing of Amy Bichl in August [993
(for which Mongezi Manqina and two others were granted amnesty), the Heidelberg Tavem attack in
December 1993 (for which Luyanda Ggomfa and wwo others were granted amnesty) etc. This does not uppuir
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to be an accidental oversight, On funther reflection it becomes clear that it would indeed be anomalous for the

Commission to make individual perpetrator findings regarding individuals who have been granted amnesly
for gross hurman rights violations.

In a sense the amnesty process itself amounts fo nothing less than a procedure for voluntary submission 1o
perpetrator Tindings and being held responsible for these. Amnesty applicants are required 10 make full
disclosure of the gross human rights violations for which they seek to be indemnified; if amnesty is granted,
their names and the relevam particulars are 10 be published by the Commission. Given this, the need tor the
Commission 1o make any funber individual perpetralor findings in their cases falls away. It may pechaps be
argued thal the gross human rights violations to which applicants have actually admitied must be prime cases
for individual perpetrator findings. But it would surcly be a contradiction for the Commission to make
perpewrator findings regarding the same individuals «o whom-the Amnesty Committee has granted amnesty.
In short, it would be either a needless duplication or a contradiction for the Commission to make individual
perpetrator findings on those who have been granted amnesty.

This leaves two other categeries of perper.rmérs, those whose amnesty applications were not granted and those
who did not apply for amnesty at all. In the former case individual perpetrator findings by the Commission may
conceivably be complementary to refusals of amnesty applications by the Amaesty Commitiee for such reasons
as denial of guilt or fack of full disclosure. However, the overwhelming majority of amnesty applications
refused by the Amnesty Commitice have been due to the absence of a political objective (2629 cases out of
4020) and presumably this would also disqualify these as possible cases for individual perpetrator findings in
the TRC context. In either case there would be a need for very close coordination between amnesty refusals
by the Amnesty Commitiee and the Commission's own perpetrator findings while in practice these appears to
have been quité distinct processes.

The majority of the individual perpe'trdtur findings by the Commission most probably concern those who did
not apply for amnesty. If so, then the relation of these findings 1o the amnesty process is problematic in vanious
ways. First, il transpires that the TRC actually involved two distinct processes of dealing with the perpetrators
of gross human rights violations, that of the amnesty process and that of the Commission's own perpetrator
findings. In the case of the amnesty process, those who volumtarily applied, made fuil disclosures and met the
relevant criteria were granted amnesty even if they had been pubticly established as perpetrators of gross
human rights violations. By comparison the Commission’s own process of perpetrator findings largely
concemed those who did not apply for amnesly but who were found by the Commission, on the basis of
available corroborated evidence, to be responsible and accountable for the perpetration of gross human nights
viulations. Moreover, in doing so the Commission very heavily relied on the data gencrated by the amnesty
process as well as by the victim hearings. While the amnesty process resutled in indemnities to self-confessed
pecpelrators of gross human rights violations the Commission’s own findings process resulted in individual
perpetrator findings regarding those who did not admit to such gross humaun rights violations nor applied for
amnesty. In short, the very objectives of the amnesty process and of the Commission's process of making
individual perpetrator findings appear to be in conflict with each other: amnesty meuns that self-confessed
perpetrators are nol prosecuted and punished, while the TRC's perpetrator findings mean that the Commission
mikes judgemenss without a legal process.

Perpetrator Findings and Legai Verdicts:
The problems in relation to the amnesty process of the Commission's individual perpetrator findings, also

apply 1o the relation of such findings to the couns. In principle there is supposed (0 be a definite relation of
complementarity belween the amnesty process and possible prosecution in the counts, Perpetcaturs of gross
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human rights violations who have been granted amnesty are thereby indemnified from both criminal
prosecution and civil action with respect to these violations. Conversely, those whose amnesty applicalions
were refused, as well as those who did not apply for amnesty, remain liable to both criminal prosecution as
well as civil actions. The threat of possible ctiminal prosecution or civil action served as a major incentive
inducing reluctant perpetrators to submit themselves to the amnesty process; on the ether hand, the information
about a range of gross violations of human rights disclosed in the course of ammnesty applications by soine
perpetrators greatly strengthened the prospects for effective prosecutions of others. In this way the amnesty
process need not function merely as an altemative 1o justice but could also indirectly come o serve it.

However, by interposing its individual perpetrator findings between the amnesty process and the criminal
Justice system this complememtarity may in various ways be complicated and even comprosnised. What is the
legal standing, if any, of the Commission's perpetrator findings? As we have seen the Commission generatly
refrained from making legal determinations, evidently recognising that this is the terrain of the cours. A
notable feature of the Commission's perpetrator findings are that these very rarely include recommendations
of referral to the prosecuting authorities. What then is the relation of such perpetrator findings by the
Commission supposed to be to criminal prosecutions or to Jega! verdicts on the same events? Do they function
entircly independently, or do they in some way complement or even replace the verdicts of the courts?

This problem is posed most starkly in relation 1o the controversial 'Kwamakutha trial’ of 1996. In this case a
number of high profile figures, including the former Minister of Defence Magnus Malan (but not dr.
‘Mangosutho Buthelezi} were prosecuted in connection with the covert training of an fnkatha group and their
involvement in the Kwamakutha massacre of 1987. Justice Hugo found General Malan and his main co-
accused not guilty, which they then interpreted as a vindication of their innocence by the criminal justice
system. The Cominission conducted a comprehensive further investigation of i1s own into Operation Marion,
the covert stale securily project of which the Caprivi raining scheme and subsequem actions formed pan. It
came to cantrary conclusions than the court in part due 10 a number of serious questions regarding the defuctive
conduct of the prosecution in the Kwamakuthu trial. In response 10 urgings that it should accept the verdict
of the count the Commission insiead made its own finding, Notably the Commission's finding did not
recommend that the courts should re-open the case or consider new prosecutions. Instead the Commission
made its own perpetrator finding identifying 22 named individuals as accountable for these gross violalions
(including both Genl. Malan and dr Buthelezi). (Report 101:3, 182). In effect this means thal the Commission
has made individual perpetrator findings of accountability for gross vidlations of human rights with respect
to some of the same individuals and events in which a criminal court had retumed a contrary verdict, Whatever
the merits or demerits of the Commission’s perpetrator findings may be compared 10 that of the ceurt in (his
particular case, there evidently are more general questions regarding the standing of its perpetrator findings
in relation to the criminal justice system. It is especially striking that the Commission did not take the route
of referring what it considered a defective verdict back to the courts for reconsideration, but offered its own
perpetrator findings instead. It is difficult to see how this can be interpreted otherwise than as an attempt 1o
provide some kind of quasi-legal determination by the Commission even if it otherwise recognises Lhat it is
not a legal tribunal. [t is not clear what the implications may be for possible criminal prosecutions or even civil
aclions in 1his case or more generally. In short, with perpetrator findings of this kind the Commission is
venturing onto the tecrain of the courts without sufficient clarity on the staws and implications of ity
determinations in relation to the.criminal justice system.

We may Lhen conclude that in practice as well as in principle the Commission's commitment to perpetrator
findings is highty problematic and misdirected. Ef the Report had been confined to the "naming” of perpeurators
in reporting mode, Jeaving it lo the courts und other bodies to take appropriate action, the Commission could
have fulfilled its investigative mandale with equal and even grealer informational specificity. But by seiting
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out to make its own individual perpetrator findings the Commission encounlered serious complications hoth
in relation to the amnesty process and the criminal justice sysiem.

3 Conclusion: Revisiting the TRC's Perpetrator Findings and the ANC

We are now in a position 1o revisit the issue of the confrontation between the ANC and the TRC around the
submission of the TRC Report. Our analysis has been designed to show that it is the TRC's perpetrator
findings regarding the ANC which, more than anything else, accounts for Lhis confrontation. In a sense the
ANC's comments that the TRC had “misdirected itsedf™ in its findings have proved correci, though not in the
sense intended by the ANC itself. The misdirection did not consist in the TRC's "even-handed” making of
perpetrator findings on the ANC as well as on the leaders and agents of the apartheid state, thereby sefting up
a "moral equalion” belween what was done in the liberation struggle and in defence of apartheid. Instead, the
misdireclion consisted in the TRC's commitment to making perpetrator findings at all. The TRC was correct
in insisting on the fundamental distinction between a just cause and justice in war; it also deserves considerable
credit for standing firm on the principle that gross violations of human rights had to be dealt with even-
handedly irrespective of the justice of the cabse of the different parties to the conflict. It could have done this
merely by reporting the truth about gross human rights violatiens, including the paticulars of victims and
perpetrators. Such reporting could have included a range of factual and other findings as well as possible policy
recommendations. But it need not have included formal perpetrator findings, as definitive attributions of
responsibility and accountability for gross human rights violations; the Commission could quite simply have
reported the truth as it found it, naming the names of victims and perpetrators, but then leaving it to the courts
- orio other approprixie institutions of society to make whatever further judgements are necessary. However,
once the Commission had set itself up for the purpose of making perpetrator findings, it was thereby also
committed to do 50 on an even-handed basis. If it was to make perpetrator findings at all, then it followed that
this had to be done ir the same way no matter who had committed such gross human rights violations. The
commission could not make perpetrator findings on the political leaders and functionaries of the apartheid
state, but not do the same with regard to possible abuses or atrocities committed in the course of the liberation
struggle. If this amounted 1o a "moral equation” between apartheid and the liberation struggle by generating
“perpelrators” on both sides, ther the mistake lay in the commitment 10 make perpetrator findings at all, rather
than in doing so even-handedly. The problem came about when the truth commission as an essentially
investigative body took on a quasi-legal role of sitting in judgement on alleged perpetrators and bringing it into
the domain betier reserved for legal tribunals and the counts.

It follows from the argument of this paper that neither the TRC nor the ANC fully grasp what it is that have

brought them into confrontation and coaflict with each other over the TRC Report. The explanation, 1
contend, is 10 be found in the nature of the TRC's findings on the ANC as perpetrator findings, holding the
organisation and its leadership explicitly and formally accountable and responsible for gross human rights
violations. In effect the ANC responded not so much to the TRC Report as a whole or (o the findings in the
context of that Report. Prior to the publication of the Report the Commission had to serve legal notification
in lerms of section 30(c) to all individuals who might be adversely affected by its perpetrator findings,
including those in (he ANC. In other words, before they would have had any opportunity to see and assess the
full Report, including the Commission's rationale for its interpretation of its mandate, or the various ways in
which the ANC's known concerns about a possible “moral equation” beiween apartheid and the liberation
struggle had been accommodated, leading figures in the ANC received legal notifications that the Commission
proposes to make perpetrator findings about them in the Report. What they were confronted with, quite
literally, must have been lawyers' letters informing them that they are to be held formally accountable and
responsible as perpetrators of gross human rights violations in the findings of the TRC Report. Presumably
the ANC would not have had serious objections against such perpetrator findings on the apartheid state and
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the NP leadership; indeed, it is likely that for those who found.it difficull to go along with amnesty for the
killers and torturers of the apartheid state perpettator findings of this kind might provide a minimal substitute.
But it was altogether another matter for the TRC to make such perpetrator findings about the ANC as well.

How did the Commission more specifically motivate and justify its acwal perpetrater findings on the ANC?
In conclusion we may bricfly lock at some of the specific considerations advanced in this connection in the
Report. This will also serve to bring out some of the underlying issues and assumplions involved it our
thinking about potitical and collective accountability for gross human rights violations.

The need for such a rationale is ail the more important since the Commission was anly too well aware of the
difficullies and complications in making attributions of responsibility and accountability for the gross human
rights violations which occured in the context of the liberation struggle. Thus the chapter on the Liberation *
Movements in Volume 2 includes a discussion of the problems of ascenaining the political accountability of
the ANC and UDF for gross human rights violations committed by their supporters in the context of the.
emergent "people’s war' during the 1980s. The Report actually comments that "the 'naming’ of the ANC as a
perpetrator organisation during this period is ‘often inaccurate” (Report 11:4, 92). In a simiar finding with
regard 10 the Mass Democratic Movement the Commission "acknowledges Lhat it was nol the policy of the
UDF to attack and kill political opponents™ (Report H:4, 229). But this did not prevent the Commission from
making perpetrator findings on the ANC and UDF. The Report also observed that "both the ANC and he
leadership of the mass movement must bear some general responsibility for atrocities that occurred in this
period, committed usually by youths acting in the name of the liberation struggle” (Report 11:4, 93). More thun
that, the Commission went on to make explicit perpetrator findings regarding the accountabilily of the ANC
leadership for atrocities committed by its members and supporiers

" The Commission finds that the ANC is morally and politically accountable Tor creating a climate in which

such supporters believed their actions to be legitimateand carried oul within the broad parameters of a ‘people’s

war' as enunciated and aclively promoted by the ANC" (Report 11:4, 97)
Similarly the Commission held the UDF accountabie for the facilitation of gross human rights violatons and
found more specifically that

“the UDF and its leadership failed to exert the political and moral authority available to it 1o stop such practices

.. In particular the UDF and its leadership failed 10 use the full exient of such authority to end \he practice of

necklacing, committed in many instances by ils members and supporers” (Report L1:4, 229),

On what grounds did the Commission base such perpetrator findings on the ANC and UDF despite the
acknowledged difficulties in ascribing accountability for gross human rights violations in these contexts? The
Report provides twa different and highly revealing motivations. The first involves an actual appeal to the need
for even-handed treatment in attributions of responsibitity and accountability for gross human rights violation.
In its finding on the accountability of the UDF the Commission includes the following motivation: “Inasmich
as the siate is held accountable for the use of language in speeches and slogans, so fee must the Mass
Democratic Movement be held accountable” (Repont 11:4, 229). This explicitly postulates an analogy between
the assessment of the conduct of the NP leaders and other functionaries of the apariheid stale and that of the
political leadership of the anti-apartheid struggfe. It must immediately be added, though, that the analogy is
applied in certain respects only, and is not repealedty or consistently utilised.

More significant is another motivation which is used repeatediy in different contexts. In its finding on the UDEF
the Commission also added the following concluding observalion:

"The Commission noles that the pelitical leadership of the UDE has accepted political and moral r‘c.!purmbn'lfy
for the actions of its members. Accordingly the UDF is accountable Tor the gross violations of human rights
committed in its name and as a consequence of its failure to take sieps...” (Report 11:4, 229).

Esseritially the same mativation is provided for the Commission's perpetratar findings regarding the leadership
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of ANC and MK for political awrocities during the period from 1990 10 1994 {Report 117, 460). At first glance
the argument that if the ANC had raken political and moral responsibility for certain actions of its members
or done in the name of the organisation, then it follows that it can be held accountable and responsible for
such atts has a certain plausibility. On closer analysis, though, it will appear that this is a misleading argument
and one that actually is highly revealing about the problems associated with the Commission’s pecpetrator
findings. The point is that neither the ANC nor the UDF ever took political respensibility for gross violations
of human rights. They did take respansibility for certain actions in the course of the liberation siruggle, as the
leaders and spokesmen of poltical organisations commonly do, but rightly or wrongly they maintained that
those actions were justified and necessary for the conduct of their campaigns and suuggle. Indeed in taking
political responsibility for such actions these would implicitly or explicitly be associated with the ohjectives
of thal struggle. It is the Commission which has determined that some of these actions are nof justified and thal
they actually constitute gross violalions of human rights. In doing so, the Commission may indeed be correct,
but they are also puiting a fundamentally different characterisation on the significance of these actions from
that initially maintained by the political leadership of the ANC or UDF. In other words it is not permissibie
10 go from the ANC/UDF iaking political responsibility (for certain aciions in the course of the struggle) to
the Commission holding them accountable and responsible (for the same actions now delermined 1o be gross
violations of human rights). The crucial step in going from the premises to the conclusion of this argument,
and the implicit premise in any perpetrator finding, is the Commission's desermination that such actions
actyally conslilule gross violations of human rights. But what is the meaning and status of such a
delermination? Who can make it, and on what grounds, or according to what procedures? Is it appropriate for
a truth commission, essentially an invesligative body and not a legal tribunal, 10 make such determinations?
Whal is the relation between a general determination of this kind and its application to particular cases in
individual perpetrator findings? Is a truth commission properly constituted and autherised 10 make individual
perpetrator findings? What would be the relation of such perperrator findings (o the amnesty process, on the
one hand, and to the courts, on the other hand? With this we are back 1o the basic problems regarding the
meaning and status of the Commission's perpetrator findings discussed above,

We are also referted 10 the intractable and profound problems involved in how our society wants to deat wilh
basic issues of polilical responsibility and accountabilily especially for gross violations of human rights. Just
what does it mean when the leaders of political movements and organisations commonly say that they “fuke
responsibility" for cenain actions? Does that mean that they can formally be “held accountabie" for these
actions, especially if it is later determined that these also involved gross violations of human rights? If the
political teaders concemed fails to Lake such accountability for the past actions associated with their movement
or organisation, who is in a position to sit in judgement on them? The Commission may well be right that at
the time, in the heat and confusion of the liberation struggle, some imponant slippages occurred in the ANC's
approuch to violations of human rights which occurred in its own ranks. The Commission may also be correct
that the right thing for the ANC leadership to do now would be 10 accepl sccountability for these past
violations (just 45 it would be the right thing for FW de Klerk and the NP leadership 1o accept full
responsibility for the major gross violations with which they are associated). If ey fail (o lake on such
responsibility in clear and unambiguous ways when offered the opportunity to do se in the context of the TRC
process, then Archbishop Tutu may well have reason to be profoundly disappointed in them. If anyone is in
the position lo tell the ANC leadership that they should have spoken out sooner and more clearly against such
atrocities as necklacing, then i€ is the Archbishop who personatly inlervened on severul occasions 10 save
individuals from crowds threatening to kill them. Bul this special moral authority is an exceptional case. The
rest of us is hardly in a position to sit in judgement, with the benefil of hindsight from the perspective of 1998,
on what would have been the right thing to do for the ANC or UDF leadership in the context of 1985/86. That
applies (o the TRC us well. As a truth commission it provided a major service by reportingfully, frankly and
dispussionately on the gross hurnan rights violations in our recent past, acknowledging the viclims and niwming
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-the names of the perpetrators. In the process it brought into the open many uncomfortable truths which political
leaders, including the ANC, would rather like to be forgotten. This will pose a major challenge to those
political organisations, and also to institutions of civil society, nol to forgel the counts, as 10 how they will deal
wih the torturers and murderers revealed to be in their ranks. But when the Commission took the further step
of taking it on itself to make perpetrator findings, it entered uncharted and dangerous waters, cffeclively
overstepping the boundaries of an investigative body, and venturing onto terrain better reserved lor the courts,

The final irony may be that the TRC's commitrnent to the making of perpetrater findings is in Yarge part due
to a misptaced effort to see that some minimum of justice is done with regard 1o the perpetrators of gross
violations of human rights. Due to its association with the amnesty process the TRC hus commonty heen
castigated for its failures to see that justice is done and it has been widely depicted and criticised for proposing
truth as an alternative do the demands of justice. But while this "Truth” vs "Justice” debate has been
proliferating in discussions on the TRC, the Commission itself almost unbeknownst started oul in i differnt
direction, that of its perpetrator findings. As allempts to make authoritative determinations of responsibility
and accountability for gross human rights viclations the Commission’s perpetralor findings are evidently
inspired by the demands of justice rather than those of #ruth only. In the circumstances this is entirely”
understandable, but il has also proved unwise as the unfortunate confrontation wilh the ANC has shown. We
may conclude, then, that the Commission would have done betler to stay within the essentially investigative
functions of truth commissions and to leave perpetrator findings and institutional stigmatisations to the courts,
the political leaders and other institutions of civil society.
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